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To the Honorable Samuel A. Alito, Jr., Associate Justice of the Supreme Court of
the United States and Circuit Justice for the Eighth Circuit:

Petitioners, John Gale, in his official capacity as Secretary of State for the State of
Nebraska, and Jon Bruning, in his official capacity as Attorney General for the State of
Nebraska, (“Petitioners™) respectfully move for an order staying enforcement of the
declaratory judgment and permanent injunction issued by the United States District
Court, District of Nebraska (hereinafter “District Court”), in the above-entitled
proceeding, pending final action by this Court on a petition for certiorari seeking review
of the Eighth Circuit Court of Appeal’s (hereinafter “Eighth Circuit”) judgment on
interlocutory appeal in this case. Since the final order and permanent injunction will be
enforceable on February 8, 2007 and if action on this stay application is not had before
such time, Petitioners request that an order be entered directing the District Court to stay
enforcement of its final order thereafter pending certiorari proceedings.

The Petition for Writ of Certiorari, filed with the Court on January 23, 2007,
seeks plenary review of the Eighth Circuit’s decision in Jones v. Gale, 470 F.3d 1261 @&"
Cir. 2006), which affirmed the holding of the District Court that Nebraska’s corporate
farming ban, Article XII, Section 8 of the Nebraska Constitution, (hereinafter “Initiative
3007) violates the Dormant Commerce Clause of the United States Constitution. Copies
of the Eighth Circuit and District Court opinions are attached hereto. Petitioner has
exhausted all possibilities of securing a stay of enforcement of the District Court’s final
order, in being denied a stay of the Eighth Circuit’s issuance of the mandate and two

motions to stay at the District Court level.



(a) Procedural History of This Case

. December 15, 2005: The District Court partially granted Respondents’ Motion for
Summary Judgment as to Respondents’ claims that Initiative 300 violated the

Commerce Clause, 42 U.S.C. §1983 and the Americans with Disabilities Act.

. December 23, 2005: Petitioners filed their Petition for Permission to Appeal the
District Court’s order pursuant to 28 U.S.C.A. §1292 (b).

. January 24, 2006: Eighth Circuit granted Petitioners’ Petition for Permission to

Appeal.

. December 13, 2006: The Eighth Circuit affirmed the District Court ruling that

Respondents had standing to bring their Commerce Clause claims, Initiative 300
violates the Dormant Commerce Clause, and the portion of Initiative 300 found to be
unconstitutional could not be seve_,red from the remainder of the constitutional
amendment. Jones v. Gale, 470 F.3d 1261 (8" Cir. 2006).

. December 20, 2006: Petitioners filed a motion to stay issuance of the Eighth Circuit’s

mandate pending certiorari proceedings. Petitioners also filed a notice of intent to file
petition for writ of certiorari and motion to continue stay with the District Court.

. December 26, 2006: The District Court denied Petitioners’ Motion to Continue Stay

due to lack of jurisdiction. A copy of that order is attached.

. January 10, 2007: The Eighth Circuit denied Petitioner’s Motion to Stay the Mandate.

A copy of that order is attached.

. January 18, 2007: The Eighth Circuit’s mandate was issued.




10.

11.

12.

13.

14.

January 18, 2007: Petitioners filed a motion to stay all proceedings in the case and to

stay issuance of the declaratory judgment and permanent injunction pending this
Court’s review of the Petition for Writ of Certiorari.

January 22, 2007: The District Court denied Petitioners’ Motion to Stay. A copy of

that order is attached.

January 23, 2007: The Petition for Writ of Certiorari was filed with the United States

Supreme Court.

January 25, 2007: The District Court issued its Final Order and Permanent Injunction
preventing Petitioners’ enforcement of Initiative 300. A copy of that order is

attached.

February 2, 2007: Date of filing the instant application with the Clerk of this Court..

February 8, 2007: Final Order of the District Court becomes enforceable. Fed. R.

Civ. P. 62(a)
(b) Standards for Granting a Stay

The authority of this Court or any Circuit Justice to grant a stay application is

found in 28 U.S.C. §2101(f), which reads:

“In any case in which the final judgment or decree of any court is subject
to review by the Supreme Court on writ or certiorari, the execution and
enforcement of such judgment or decree may be stayed for a reasonable
time to enable the party aggrieved to obtain a writ of certiorari from the
Supreme Court. The stay may be granted by a judge of the court
rendering the judgment or decree or by a justice of the Supreme Court ....”

Stemming from that statutory provision, this Court’s Rule 44.1 states that “[a]

stay may be granted by a Justice of this Court as permitted by law.” To implement their

stay jurisdiction, the Circuit Justices of the Court have established four criteria that the



stay applicant must satisfy if it is to rebut the presumption that the decisions below, both
on the merits and on the refusal to grant a stay pending certiorari, are correct. Rostker v.
Goldberg, 448 U.S. 1306, 1308, 101 S. Ct. 1, 2, 65 L. Ed. 2d 1098 (1980) (Brennan, J., in
chambers). In sum, the applicant must make the following four-part showing:

1. The Applicant must establish that there is a “reasonable probability” that four
Justices will consider the certiorari issue sufficiently meritorious to grant
certiorari.

2. The Applicant must show that there is a “fair prospect” that a majority of the
Court will conclude that the decision below on the merits was erroneous.

3. The Applicant must demonstrate that irreparable harm will result from the
denial of the stay.

4. In close cases, it may be appropriate to balance the equities, by exploring the
relative harms to tﬁe parties and to the public at large.

Rostker, 448 U.S. at 1308, 101 S. Ct. at 2.
(c) Application of the Stay Standards to this Case.
(1) The “reasoﬁable probability” of granting certiorari.
Petitioners have presented four questions for review by the United States Supreme
Court in their Petition for Writ of Certiorari, which was filed with the Court on January
23,2007. These questions include,

A. Whether granting standing to litigate a Dormant Commerce Clause
claim to a party not impacted by the provisions of a state enactment
inappropriately diminishes or eliminates the standing requirements
articulated by decisions of this Court?

B. Is the Dormant Commerce Clause violated by Article XII, Section 8 of
the Nebraska Constitution which applies equally to all corporations



conducting business in Nebraska and has only incidental effects on
interstate commerce?

C. When the highest court of a state has recognized the concept of
severability in state enactments, is it appropriate for a federal court to
overturn an entire state enactment when only a severable portion of
that enactment has been found to violate our federal constitution?

D. When facts are in dispute and a circuit court must weigh evidence
presented by the parties, is summary judgment appropriate under the
standards articulated by this Court?

For the reasons detailed below, Petitioners assert there is a reasonable probability
that the Supreme Court will grant certiorari. First, this Court should grant certiorari
because Respondents, as private individuals, are not personally limited by the
prohibitions of Initiative 300 and, therefore, have not suffered an injury in fact which
would entitle them to bring suit. Before reaching the merits of a case, it is incumbent

upon the Court to determine whether Respondents have “suffered an injury in fact,

meaning that the injury is (a) concrete and particularized and (b) actual or imminent, not

conjectural or hypothetical.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, 112 S.
Ct. 2130, 119 L. Ed. 2d 351 (1992). |

In this instance, the Eighth Circuit determined that Respondents Schumacher and
Beck had standing to bring their Commerce Clause claims even though the prohibifions
of Initiative 300 did not apply to them. Jones, 470 F.3d at 1267. In so holding, the
Eighth Circuit has, for all intents and purposes, eliminated the standing requirement for a
Dormant Commerce Clause claim and, therefore, it is reasonably probable that the Court
will grant the Petition for Writ of Certiorari.

In addition, the Eighth Circuit’s determination that Initiative 300 violates the

Dormant Commerce Clause imposes a severe limitation on the ability of States to



regulate state-created entities, such as corporations and other limited liability entities.
One of the Constitutionally-enumerated powers delegated to Congress was the power
“[tJo regulate Commerce with foreign Nations, and among the several States, and with
the Indian Tribes.” U.S. Const. Art. I, §8, cl.3. This delegation of power was necessary
to provide a framework for trade among the several states, not to regulate intrastate
activities or to prevent the States from adopting laws which only have an incidental effect
on interstate commerce.

This case involves the States’ power to regulate and limit the powers and abilities
of all state-created limited liability entities seeking to conduct business within a state. As
Initiative 300 applies equally to all limited liability entities seeking to conduct business in
Nebraska, and the Family Farm Exception is based upon whether or not the entity in
question is a family-owned and operated entity, the Eighth Circuit erred in determining
that Nebraska was prohibited from regulating such entities under the auspices of the
Dormant Commerce Clause.  To uphold the findings of the Eighth Circuit would
severely impede the ability of the States to regulate state-created entities seeking to
conduct business within a State on grounds which do not discriminate against interstate
commerce and therefore, the Court should grant the Petition for Writ of Certiorari.

There is also a reasonable probability of the Court granting certiorari because the
Eighth Circuit’s decision not to sever what it found to be the unconstitutional portions of
Initiative 300 is in conflict with controlling law of the highest court of the State of
Nebraska. Jones, 470 F.3d at 1271. When a state law is challenged on the basis of
federal law, “state law is displaced only ‘to the extent that it actually conflicts with

federal law.”” Dalton v. Little Rock Family Planning Serv., 516 U.S. 474, 476, 116 S.




Ct. 1063, 1064, 134 L. Ed. 2d 115 (1996) (quoting Pacific Gas & Elec. Co. v. State

Energy Resources Conservation and Development Comm'n, 461 U.S. 190, 204, 103 S.

Ct. 1713, 1722, 75 L. Ed. 2d 752 (1983)).

As the offending language of Initiative 300 was severable from the remainder of
Initiative 300, the Eighth Circuit, in striking down the entire statute, ignored the well-
settled law of the United States Supreme Court to only invalidate a statute to the extent
necessary. Dalton, 516 U.S. at 476, 116 S. Ct. at 1064. In addition, the Eighth Circuit’s
holding conflicts with the controlling case law of the Nebraska Supreme Court, the
application of which would justify the severance of the unconstitutional language of
Initiative 300 and allow the remainder of Initiative 300 to continue in full force and

effect. Duggan v. Beermann, 249 Neb. 411, 428-32, 544 N.W.2d 68, 79-81 (1996).

Finally, the Court should grant the Petitioﬁ for Writ of Certiorari because the
Eighth Circuit misapplied this Court’s summary judgment standard in ruling that this case
could be decided on summary judgment. In affirming the District Court’s Summary
Judgment ruling, the Eighth Circuit weighed evidence and relied upon facts as true,
which were in dispute. In addition, the Eighth Circuit improperly imposed the burden on
the nonmoving party to establish, on summary judgment, that it had no other means to
advance a legitimate local interest. Petitioners are entitled to their day in Court and
should not be denied that right on the basis of the Eighth Circuit’s misapplication of the
summary judgment standard. In order to preserve Petitioners’ Seventh Amendment
Rights to a fair trial, the Court should grant the Petition for Writ of Certiorari.

(2) The “fair prospect” that the decision below will be found erroneous.

The reasons detailed above as to why the Supreme Court may grant the Petition



for Writ of Certiorari also support the conclusion that a majority of this Court will find
that the Eighth Circuit erred in determining that Initiative 300 was unconstitutional. The
Eighth Circuit’s determination that Respondents had standing in this case essentially
eradicates the Article III standing requirements for Dormant Commerce Clause claims
and therefore, is efroneous. In addition, the determination that Initiative 300 violates the
Dormant Commerce Clause severely impedes the ability of States to govern and regulate
state-created entities in matters that have only an indirect effect on interstate commerce.
The Eighth Circuit also erred in ignoring the clear precedent of the Nebraska Supreme
Court in finding that the offending portion of Initiative 300 was not severable from the
remainder of the statute. Each of these bases support the conélusion that the findings of
the Eighth Circuit are erroneous and should be reversed.

However, probably the most compelling ground for determining that the ruling of
the Eighth Circuit was erroneous is the Eighth Circuit’s upholding of summary judgment
when material facts are in dispute and the burden of proof was placed on the nonmoving
party. The Eighth Circuit’s recent trend of affirming summary judgments where there is
a dispute of material fact has severely eroded the Seventh Amendment right of parties to

a trial. See Melvin v. Car-Freshener Corp., 453 F.3d 1000, (8" Cir. 2006); Fender v.

Bull, 166 Fed.Appx. 869 (8" Cir. 20006); Canady v. Wal-Mart Stores, Inc., 440 F.3d 1031

(8™ Cir. 2006); Quick v. Wal-Mart Stores, Inc., 441 F.3d 606 (8" Cir. 2006); James ex

rel. James v. Friend, 458 F.3d 726 (8" Cir. 2006); Green v. Franklin Nat. Bank of

Minneapolis, 459 F.3d 903 (8" Cir. 2006).
Senior Judge Donald Lay, has identified the Eighth Circuit’s misuse of summary

judgment in declaring that,



[tlJoo many courts in this circuit, both district and appellate, are utilizing
summary judgment in cases where issues of fact remain.... Summary
judgment should be the exception, not the rule. It is appropriate “only . . .
where it is quite clear what the truth is, . . . for the purpose of the rule is
not to cut litigants off from their right of trial by jury if they really have
issues to try.” Poller v. Columbia Broad. Sys., Inc., 368 U.S. 464, 467, 82
S.Ct. 486, 7 L.Ed.2d 458 (1962) (emphasis added) (citation and internal
quotations omitted).

It is undeniable that summary judgment is a valuable tool, the use of
which allows overextended courts to remove cases that lack merit from
their dockets. See Celotex Corp. v. Catrett, 477 U.S. 317, 327, 106 S.Ct.
2548, 91 L.Ed.2d 265 (1986). However, in accomplishing this goal, we
have an obligation not to “overlook considerations which make...
summary judgment an inappropriate means to that very desirable end.”
Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620, 627, 64 S.Ct. 724,
88 L.Ed. 967 (1944).

Melvin v. Car-Freshener Corp. 453 F.3d at 1004 (dissent). In affirming the District

Court’s Summary Judgment, the Eighth Circuit has substantially limited Petitioners’
Seventh Amendment right to a fair trial. For these reasons, a majority of the Court
should find that the determinations of the Eighth Circuit are erroneous.
(3) The Irreparable Harm to Petitioner if a Stay is Denied
A stay as requested is necessary in order to preserve the Court’s jurisdiction over
a live controversy as to this interlocutory appeal. Upon issuing its Order granting
Respondents’ Motion for Summary Judgment, the District Court concluded that,

[t]he foregoing order involves a controlling question of law as to which
there 1s substantial ground for difference of opinion and an immediate
appeal from the order may materially advance the ultimate termination of
this litigation. Accordingly, the Unites States Court of Appeals for the
Eighth Circuit may, in its discretion, permit an appeal to be taken from
this order if application is made to it within ten days after the entry of the
order. (28 U.S.C. §1292(b)). . . . Absent a timely application for
interlocutory appeal, a separate Declaratory Judgment will be entered in
favor of the Plaintiffs... [and] a permanent injunction will issue, enjoining
the Defendants from enforcing Initiative 300...

Jones v. Gale, 405 F.Supp.2d 1066, 1088 (2005).



Although | Petitioners believed the District Court’s order to be a final order,
Petitioners followed the direction of the District Court and sought permission from the
Eighth Circuit to pursue an interlocutory appeal so as to ensure that the District Court
would stay issuance of a declaratory judgment and permanent injunction pending review
by the Eighth Circuit and the Supreme Court. The Eighth Circuit granted the Petition for
Permission to Appeal and, in all respects, treated the case as an interlocutory appeal
during which time no action was taken by the District Court on the case. However, once
a decision was made by the Eighth Circuit affirming the District Court’s decision, the
District Court declined to extend its stay of the case pending review by the United States
Supreme Court and instead issued a Final Order and Permanent Injunction preventing
enforcement of Initiative 300 on January 25, 2007 (hereinafter “Final Order”).

The concern now arises that unless the Final Order is stayed, the issues presented
in the Petition for Writ of Certiorari as to the Eighth Circuit’s determination of the
interlocutory appeal will become moot. Ordinarily, a final order dismissing an action or
purporting to settle é matter does not make the appeal from an interlocutory order moot.
5 Am.Jur.2d Appellate Review §656; 2A Fed. Proc., L. Ed. §3:254. However, this rule is
only applicable when the issues to be determined in the interlocutory appeal are separate

and distinct from the merits of the case. Grupo Mexicano de Desarrollo, S.A., v. Alliance

Bond Fund, Inc., 527 U.S. 308, 314-15, 119 S.Ct. 1961, 1966, 144 L.Ed.2d 319 (1999).

However, in the present case, the issues to be determined on interlocutory appeal
are the issues to be determined on the merits and the issuance of the Final Order renders
the interlocutory appeal moot, thereby resulting in irreparable harm to Plaintiffs.

Arguably, Petitioners could file a notice of appeal of the Final Order. But to require

10



Petitioners to do so would force the Eighth Circuit to rehear the exact issues it just heard
on interlocutory appeal. Such a practice would result in the needless waste of judicial
time and effort, not to mention the unnecessary expenditure of state resources.

The effect a stay of the Final Order would have on Respondents is limited.
Initiative 300 has prevented nonfamily limited liability entities erm owning farm or
ranch land or engaging in farming or ranching in Nebraska for over twenty-five years.
Any burden imposed on Respondents by the continued enforcement of Initiative 300 is
substantially outweighed by the irreparable harm caused to Petitioners in being denied the
right to present this case to the Court for review, if the Final Order renders this
interlocutory appeal moot.

In order to assure Petitioners have the right to present this interlocutory appeal to
the Court and to prevent the interlocutory appeal from being declared moot, the requested
stay should be granted. Petitioners will suffer irreparable injury if a stay is not granted
and such injury will substantially outweigh any possible financial injury to Respondents
if the stay is granted.

(4) The Balance of Equities

Enough has been said to demonstrate that the balance of equities is weighted on
Petitioners’ side. Any alleged burden imposed on Respondents is merely financial and
only results from the continued enforcement of Initiative 300, which has been in effect
for over twenty-five years. Moreover, the length of the stay is quite limited as the
Petition for Writ of Certiorari has already been filed, over two months prior to its
~ deadline for filing, and it is possible for this Court to consider the Petition for Writ of

Certiorari before summer adjournment. Most importantly, there is an overriding public

11



interest in the proper resolution of the legal issues presented by this case and irreparable
injury will result if Petitioners’ interlocutory appeal is deemed moot and Petitioners are
denied the right to present this case to the Court for review. In the alternative, in the
interest of judicial economy and to preserve state resources, this application for stay
should be granted in order to prevent Petitioners from having to reargue these identical
issues in front of the Eighth Circuit prior to presenting these issues to the Court.
(d) Conclusion

For the foregoing reasons, Petitioners respectfully request that an order be entered
staying the enforcement and effect of the District Court’s final order, or, if action on this
stay application is not had before the final order goes into force and effect, Petitioners
request that an order be entered directing the District Court to stay enforcement of its

final order thereafter pending certiorari proceedings.

12



Dated this 2™ day of February, 2007.

Respectfully submitted,

N

JON BRUNING

Nebraska Attorney General
David D. Cookson

Counsel of Record

Justin D. Lavene

Katherine J. Spohn

Assistant Attorneys General
2115 State Capitol Building
Lincoln, NE 68509-8920

Tel: (402) 471-2682

Email: david.cookson@ago.ne.gov
Email: justin.lavene@ago.ne.gov
Email: katie.spohn@ago.ne.gov

Attorneys for Appellants.
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ARNOLD, Circuit Judge.

The plaintiffs, six people who own various interests in Nebraska farm and ranch
land operations, filed this action against Nebraska's secretary of state and attorney
general in their official capacities (State Officials). The plaintiffs claimed that
Initiative 300, which voters adopted as part of the state constitution in 1982, see Neb.
Const. art. XII, § 8, violates the commerce clause, privileges and immunities clause,
and equal protection clause of the United States Constitution and the Americans with
Disabilities Act (ADA). All parties moved for summary judgment. The district court!
granted summary judgment to the plaintiffs on their commerce clause and ADA
claims, and granted summary Jjudgmentto the State Officials on the remaining claims.

'The Honorable Laurie Smith Camp, United States District Judge for the
District of Nebraska.
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The State Officials appeal, and we affirm the district court's judgment that the
amendment based on Initiative 300 is unconstitutional because it violates the dormant
commerce clause.

L.

Initiative 300 prohibits corporations or syndicates (non-family-owned limited
partnerships) from acquiring an interest in "real estate used for farming or ranching
in [Nebraska]" or "engag[ing] in farming or ranching," with certain exceptions. See
Neb. Const. art. XII, § 8. The initiative originated as a constitutional amendment
proposed through the initiative process and appeared as a ballot question on
Nebraska's 1982 general election ballot. The Nebraska Attorhey General prepared a
ballot title and explanatory statement for Initiative 300. See Neb. Stat. § 32-1410(1).
The title read: "Shall a constitutional prohibition be created prohibiting ownership of
Nebraska farm or ranch land by any corporation, domestic or foreign, which is not a
Nebraska family farm corporation ... 2" An explanatory statement defines the effect
of a vote for and against a measure. Id The explanatory statement presented to
Nebraska voters for Initiative 300 read: "A vote FOR will create a constitutional
prohibition against further purchase of Nebraska farm and ranch lands by any
corporation or syndicate other than a Nebraska family.‘farm corporation. A vote
AGAINST will reject such a constitutional restriction on ownership of Nebraska farm
and ranch land." The voters adopted Initiative 300, and it became part of the Nebraska
Constitution upon the issuance of a proclamation by the governor in 1982.

- The Initiative defines a "family farm or ranch corporation," which is
specifically excepted from the initiative's restrictions, as "a corporation engaged in
farming or ranching or the ownership of agricultural land, in which the majority of the
voting stock is held by members of a family ... at least one of whom is a person
residing on or actively engaged in the day to day labor and management of the farm
or ranch." Neb. Const. art. XII, § 8. In addition, an exemption from the corporate
farming ban is provided, inter alia, to former "family farm corporations" for a period
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of fifty years after they cease to meet the criteria for that designation, provided that
majority ownership of the corporation remains within the family. Id

II.

The State Officials contend that none of the plaintiffs had standing to bring the
commerce clause claim and therefore the district court erred in concluding that it had
jurisdiction. A plaintiff has the burden of establishing subject matter Jurisdiction,
Hoekel v. Plumbing Plannihg Corp., 20 F.3d 839, 840 (8th Cir. 1994) (per curiam),
cert. denied, 513 U.S. 974 (1994), for which standing is a prerequisite, Faibisch v.
University of Minn., 304 F.3d 797, 801 (8th Cir. 2002). To establish standing, a
plaintiff is required to show that he or she had " 'suffered an injury in fact, meaning
that the injury is (a) concrete and particularized and (b) actual or imminent, not
conjectural or hypothetical.! Second, the injury must be traceable to the defendant's
challenged action. Third, it must be ‘likely’ rather than 'speculative' that a favorable
decision will redress the injury." South Dakota Farm Bureau, Inc. v. Hazeltine,
340 F.3d 583, 591 (8th Cir. 2003) (quoting Lujan v. Defenders of Wildlife, 504 U.S.
555, 560-61 (1992)), cert. denied, 541 U.S. 1037 (2004).

We review the district court's conclusion that the plaintiffs had standing de
novo. St. Paul Area Chamber of Commerce v. Gaertner, 439 F.3d 481, 484 (8th Cir.
2006). Although the district court concluded that all of the plaintiffs had standing to
bring the commerce clause claim, we have said previously that "where one plaintiff
establishes standing to sue, the standing of other plaintiffs is immaterial" to
jurisdiction. National Wildlife Fed'n v. Agricultural Stabilization & Conservation
Serv., 955 F.2d 1199, 1203 (8th Cir. 1992) (internal quotation marks omitted) (citing
Bowen v. Kendrick, 487 U.S. 589, 620 n.15 (1988)). |

Plaintiff Terrence Schumacher, a resident of Boulder, Colorado, has an
ownership interest in Nebraska farmland in five counties. Neither he nor any of his
relatives reside on his farmland and he does not live close enough to the land to
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perform the day-to-day labor and manage it. Mr. Schumacher would like to transfer
his farmland to a limited liability entity, which would, inter alia, allow for improved
fiscal planning and operational management of the farmland as an operating unit and
provide more favorable options . for estate planning. Initiative 300 precludes
Mr. Schumacher from creating a limited liability farm operation because he does not
meet the conditions of the family farm exemption, and as a result he has suffered and
continues to suffer economic loss based on reduced fiscal and operational
management efficiencies, marketing opportunities, and borrowing power, as well as
increased administration expenses and federal estate taxes. Because Mr. Schumacher
cannot qualify for the family farm exemption, he is exposed to personal liability for
the debts, obligations, contracts, and torts related to his Nebraska farmland.

The State Officials acknowledge that Mr. Schumacher may not purchase
farmland on a limited liability basis unless he or a member of his family resides on the
farmland or is engaged in the farm's day-to-day labor and management. But they
argue that he nevertheless lacks standing because the family-farm requirements apply
to everyone and thus do not unduly burden Mr. Schumacher's interests. We think,
however, that the question of interstate commerce 'burdens’ pertains to the merits of
Mr. Schumacher's claim and is “analytically distinct from the ‘injury-in-fact'
determination that is central to standing." Adams v. Watson, 10 F.3d 915, 925 n.16
(1st Cir. 1993).

Robert Beck III, another plaintiff, resides in rural Keamey, Nebraska, where he
owns a cattle feedlot that provides for the daily care and feeding of cattle owned by
his customers, many of whom live outside of Nebraska. Mr. Beck cannot contract
with non-exempt out-of-state corporate entities for the purpose of raising and feeding
livestock for slaughter. Mr. Beck alleges that as a result, he has lost business, income,
and borrowing power. He further alleges that Initiative 300 has prevented him from
gaining unfettered access to the national cattle market, and thereby reduced his
competitiveness and ability to gain new customers resulting in economic loss.
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In addition, Mr. Beck's access to working capital from out-of-state corporations is
restricted because Initiative 300 prohibits non-exempt entities that provide equity in
the form of ownership of cattle from feeding cattle at Mr. Beck's feedlot. The
initiative prohibits him from freely changing ownership of his commercial cattle
feeding operations and limits his ability to pool assets and resources with other
unrelated Nebraska farmers and out-of-state corporations to acquire more land and
personal assets for future development of his cattle operation. Finally, Initiative 300
prevents Mr. Beck from establishing succession plans that would allow him to transfer

ownership gradually to employees who provide the day-to-day labor while he
continues to manage the operation.

The State Officials acknowledge that under Hazeltine, 340 F.3d at 392, a
plaintiff who does substantial business with out-of-state corporations and would suffer
imminent business losses as a result of the challenged law has standing to bring a
commerce clause claim. They argue, however, that Mr. Beck lacks standing because
he does not have "actual contracts with out-of-state corporations" and therefore did
not suffer an injury in fact.

But we agree with the district court that the predicaments of
Messrs. Schumacher and Beck are comparable to those of the plaintiffs in Hazeltine,
who we concluded had standing to challenge an amendment to the South Dakota
Constitution that prohibited corporations and syndicates from holding land in the state.
See Hazeltine, 340 F.3d at 591-92. We also think that the plaintiffs have standing to
challenge the constitutionality of a law that has a direct negative effect on their
" 'borrowing power, financial strength, and fiscal planning,' " see Hazeltine, 340 F.3d
at 592 (quoting Clinton v. City of New York, 524 U.S. 417, 431 (1998). We do not
believe that Mr. Beck was required to show that he had contracted with an out-of-state
corporation in order to have standing. Both Mr. Schumacher and Mr. Beck explained
how Initiative 300 had negatively affected their ability to earn income, borrow, and
plan for their financial future. Mr. Schumacher's asserted inability to dispose of his
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land as he wishes weakens his financial position in precisely the way that meets the
conditions we set out in Hazeltine and that the Supreme Court established in Lujan:
His claim involves a concrete and actual injury that can be traced back to the State
Officials, and it is entirely likely that a favorable ruling will redress the injury.
Because Messrs. Schumacher and Beck have standing, the district court had
jurisdiction over the case.

ML
We turn now to the question of whether Initiative 300 violates the dormant
commerce clause of the United States Constitution. Where the relevant facts are not
in dispute, we review de novo the question of whether a state constitutional provision
violates the commerce clause. See R& MOil & Sizpply, Inc. v. Saunders, 307 F.3d
731, 734 (8th Cir. 2002).

The dormant commerce clause prohibits states from enacting laws that
"discriminate against or unduly burden interstate commerce." Hazeltine, 340 F.3d at
592-93. As we explained in Hazeltine, when determining whether a law violates the
dormant commerce clause, we ask first "whether the challenged law discriminates
against interstate commerce. Discrimination in this context refers to 'differential
treatment of in-state and out-of-state economic interests that benefits the former and
burdens the latter.' " Id. at 593. (quoting Oregon Waste Sys., Inc. v. Department of
Envtl. Quality, 511 U.S. 93, 99 (1994)). A law "overtly discriminates" against
interstate commerce if it is discriminatory on its face, if it has a discriminatory
purpose, or if it has a discriminatory effect. U & I Sanitation v. City of Columbus, 205
F.3d 1063, 1067 (8th Cir. 2000).

A.
We consider first whether Initiative 300 is discriminatory on its face. The State
Officials argue that because Initiative 300 does not expressly prohibit the owning of
agricultural land by out-of-state citizens and does not exclude solely out-of-state
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corporations, it cannot be interpreted to discriminate facially against interstate
commerce. We do not think that an interstate-commerce claim is precluded by the

~ absence of an express prohibition on non-resident ownership or the fact that some
Nebraska corporations (those that are not “family farm corporations") may suffer a
negative impact under Initiative 300, see C & 4 Carboné, Inc. v. Town of Clarkstown,
511 U.S. 383, 391-92 (1994). We conclude instead that Initiative 300 is facially
discriminatory because its prohibition against farming by corporations and syndicates
does not apply to family farm corporations or limited partnerships in which at least
one family member resides on or engages in the daily labor and management of the
farm. We agree with the district court's holding that "Initiative 300 on its face,
therefore, favors Nebraska residents, and people who are in such close proximity to
Nebraska farms and ranches that a daily commute is physically and economically
feasible for them." Jones, 405 F. Supp. 2d at 1081.

The State Officials maintain that this is an incorrect interpretation of Initiative
300. They argue that the law does not require the majority shareholder to live or work
on farmland in Nebraska to qualify for the exception; they assert that a Colorado
family farm corporation, for example, could operate on land in Nebraska as long as
its majority shareholder or one of his or her family members lived or worked at the
location of the corporation's Colorado farm. This argument is meritless. Although,
as the officials observe, "[i]f a law is susceptible of a reasonable interpretation which
supports its constitutionality, the court must accord the law that meaning," Planned
Parenthood of Minnesota v. State of Minnesota, 910 F.2d 479, 482 (8th Cir. 1990),
we do not believe that the interpretation offered by the State Officials is reasonable.
Instead, their proposed interpretation of the family farm exemption, which attempts
to avoid the interstate commerce problem, is untenable because it conflicts with the
plain language of Initiative 300, contradicts the ballot language presented to voters,
and is inconsistent with the Nebraska Supreme Court's reading of the law.
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We give the words of Initiative 300 their most natural and obvious meaning.
See Pig Pro Nonstock Coop. v. Moore, 253 Neb. 72,83,568 N.W.2d 217, 224 (1997);
see also Planned Parenthood of Mid-Missouri & Eastern Kansas, Inc. v. Dempsey,
167 F.3d 458, 461 (8th Cir. 1999). As plaintiffs point out, the initiative regulates the
ownership of land "in this state" and requires residing on or engaging in the daily
labor and management "of the farm or ranch." Neb. Const. art, XII, § 8 (emphases
added). The focus of the text is thus on activities within the state of Nebraska, and the
phrase “of the farm or ranch" can only refer to a farm or ranch in Nebraska. Despite
the State Officials' heroic effort to develop a plausible alternative construction, we

think it rather plain that Initiative 300 requires residing or working on a Nebraska
farm.

Our reading acquires further support from the ballot language that accompanied
the text when Initiative 300 was voted on. As we have already said, the ballot stated
that the amendment's purpose was to prohibit further purchases of agricultural land
“by any corporation ... other than ... a Nebraska family farm corporation." Jones,
405 F. Supp. 2d at 1073 (emphasis added). The words "a Nebraska family farm
corporation" cannot reasonably be read to mean that family farm corporations in other
states could qualify.

The Nebraska Supreme Court's interpretation of Initiative 300 also undermines

the State Officials' proposed construction. The court stated that "the plain language

- of Article XII § 8" prohibits "absentee ownership and operation of farm and ranch

land by a corporate entity." Pig Pro., 253 Neb. at 91, 568 N.W.2d at 228. If the

initiative meant to prohibit absentee ownershlp, it would manifestly defeat its purpose

to interpret it to mean that a corporation located in some other state would be allowed
to operate farmland in Nebraska.

The State Officials quote Dempsey for the proposition that when "an otherwise
acceptable construction of a statute would raise serious constitutional problems, the
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Court will construe the statute to avoid such problems." See Dempsey, 167 F.3d at
461 (internal quotations and citations omitted). But the officials are engaging in
selective quotation. In Dempsey, we specifically held that we always begin statutory
interpretation with the "plain language of the statute itself" and that we will construe
astatute to avoid constitutional problems only if its "language is ambiguous" and such
a construction does not plainly contradict the "legislative intent." Id As we have
said, the language of Initiative 300 plainly requires residing or working on a Nebraska
farm; thus there is no ambiguity to construe. We note, moreover, that even if there
were an ambiguity, we would reject the State Officials' proposed interpretation
because it would frustrate the voters' intent, which we address more fully below.

Thus, we read Initiative 300 as the district court did and hold that Initiative 300
is discriminatory on its face because it affords "differential treatment of in-state and
out-of-state cconomic interests that benefits the former and burdens the latter."
Hazeltine, 340 F.3d at 593 (internal citations omitted).

B. :

Although we have already determined based on a facial review that Initiative

300 is discriminatory, we agree with the district court that there is another,
independent reason for concluding that it burdens out-of-state interests: The initiative
has a discriminatory intent. Cf. Hazeltine, 340 F.3d at 593. As the State Officials
point out, the Nebraska Supreme Court has held that the intent of the voters in
adopting an initiative amendment to the state constitution must be determined from
the words of the amendment itself, See Pig Pro, 253 Neb. at 82, N.W.2d at 223-24.
But the State Officials admit that we are not bound by the Nebraska Supreme Court's
precedent on this point. Rather, as we have held previously, we "look to direct and
indirect evidence to determine whether a state adopted a statute with a discriminatory
purpose,” which may include evidence in the form of "statements by lawmakers."
Smithfield Foods, Inc. v. Miller, 367 F.3d 1061, 1065 (8th Cir. 2004). In determining
the purpose of an initiative amendment in Hazeltine, 340 F.3d at 593-96, we relied on
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the statements and conduct of the amendment's drafters. And in SDDS, Inc. v. South
Dakota, 47 F.3d 263, 268 (8th Cir. 1995), we considered a pamphlet prepared for

voters by the state attorney general in determining whether a referendum had a
discriminatory intent.

The text of Initiative 300 and the ballot title reveal its discriminatory purpose.
Under Nebraska law, a "ballot title shall express the purpose of the measure”
submitted to the voters, Neb. Stat. § 32-1410(1), and here the ballot title told voters
that Initiative 300 would “prohibit[] ownership of Nebraska farm or ranch land by any
corporation, domestic or foreign, which is not a Nebraska family farm corporation."
We agree with the district court that the “ballot title, and the language of Initiative 300
defining limited-liability-entity exemptions for family farms and ranches, clearly
indicate that people living and working in Nebraska, and their families, will be given

.. favored treatment." Jones, 405 F. Supp. 2d at 1080. The manifest purpose of
Initiative 300 therefore was to differentiate, or discriminate, between family farm
corporations located in Nebraska as opposed to those located elsewhere.

Further, while we deem it unnecessary to discuss in detail the history preceding
the adoption of Initiative 300 we believe that that history bolsters the plaintiffs'
contention that discriminatory intent motivated voters to adopt Initiative 300. To
name but one example, television advertisements that supporters of Initiative 300
produced before its adoption concluded by stating: “Let's send a message to those rich
out-of-state corporations. Our land's not for sale, and neither is our vote. Vote for
Initiative 300." It is clear beyond cavil that these ads bristle with an animus against
out-of-state corporations.

C.
We have concluded that Initiative 300 discriminates against out-of-state entities
both on its face and because of its discriminatory intent. And ifa state constitutional
provision "is indeed discriminatory, it is 'per se invalid' unless the [State] ‘can
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demonstrate, under rigorous scrutiny, that [it has] no other means to advance a
legitimate local interest.' " Hazeltine, 340 F.3d at 593 (quoting C & A4 Carbone, Inc.
v. Town of Clarkstown, 511 U.S. 383, 392 (1994)).

The State Officials argue that some of the threats that stem from unrestricted
corporate ownership of Nebraska farm and ranch land include absentee owners of
land, negative effects on the social and economic culture of rural Nebraska, and a lack
of good stewardship of the state's land, water, and natural resources. While the State
Officials concede the district court's finding that the third problem could be resolved
through other means, as, for instance, by regulation, they assert that the first two
issues require the intervention of Initiative 300.

As the plaintiffs point out, however, the State Officials' argument with respect
to preventing absentee ownership of land is directly contradicted by their
interpretation of the family farm exception, under which an out-of-state corporation
could own farmland or engage in farming operations without residing or performing
daily labor in Nebraska. In addition, the State Officials do not indicate why land use
and environmental regulations could not resolve any difficulties associated with
absentee ownership. We think that the same holds true for the State Officials' claim
about the "negative effects on the social and economic culture of rural Nebraska,"
though we cannot be sure what is meant by these terms. It appears in fact that the
State Officials are attempting to obfuscate the issue by using such a vague definition
ofthese "negative effects" that the definition itselfis what prevents us from suggesting
concrete alternative measures. Were the state interests more clearly defined, we
would be able to discern whether specific regulations could address the particular
difficulties that frustrate the promotion of those interests. We assume that a mere
desire to maintain the status quo cannot in itself be a "legitimate local interest."
Indeed, it is that kind of xenophobia that the dormant commerce clause sets its face
against.
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The State Officials failed to meet their burden of showing that Nebraska could
not advance a legitimate local interest without discriminating against non-resident
farm corporations and limited partnerships. The amendment passed as a result of
Initiative 300 thus fails the conditions that we set out in Hazeltine, and we affirm the
district court's holding that Neb. Const. art. XTI, § 8 violates the dormant commerce
clause both on its face and based on its discriminatory intent.

Iv.

The State Officials urge us not to hold the entire amendment unconstitutional
even if part of it is unconstitutional in its current form; rather, they say, we should
sever its unconstitutional portions. As the district court explained, the Nebraska
Supreme Court has held that a portion of a statute is severable if a "workable plan"
remains after severance, the valid portions are “independently enforceable," the
invalid portion did not serve as "such an inducement to the valid parts that the valid
parts would not have passed without the invalid part," and severance will not violate
the "intent of the Legislature." Jaksha v. State, 241 Neb. 106, 129, 486 N.W.2d 858,

- 873 (1992), as quoted in Jones, 405 F. Supp. 2d at 1087. ‘We note, as did the district
court, that the Nebraska Supreme Court has held that the constitutional part of an
initiative to amend the state constitution “may be saved only if it appears that the
unconstitutional part did not constitute an inducement to the passage of the remaining
[part]." Duggan v. Beerman, 249 Neb. 411, 430, 544 N.W.2d 68, 79-80 (1996).

While severing the unconstitutional portion of the initiative amendment here
leaves a workable plan that is independently enforceable, a severance would not
satisfy the conditions that the Nebraska Supreme Court has outlined for a severance.
Initiative 300 contains no severability clause and, like the district court, we "cannot
conclude that the residency or day-to-day labor-and-management provisions in the
family-farm exemption were not an inducement to the passage of Initiative 300,"
Jones, 405 F. Supp. 2d at 1088. Reading the amendment as we do, it would clearly
violate the voters' intent to sever the portion in dispute. We thus have no other option
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than to affirm the district court's judgment and hold that the entire amendment based
on Initiative 300 is unconstitutional.

V.

The State Officials also argue that six witness declarations, three depositions,
certain deposition exhibits, and two videotape exhibits, all of which the plaintiffs
offered in support of their motion for summary judgment, contained information that
was not relevant to the adjudication of this case. We have considered the State
Officials' objections and conclude that they are meritless.

VL
Because we agree with the district court's decision on the grounds that Neb.
Const. art. XII, § 8 violates the dormant commerce clause, we have no occasion to
reach the question of whether it also violates the ADA. We note that it may become
necessary to address that question if the plaintiffs pressing the ADA claim move for
and receive attorneys' fees in the district court. Until that happens, however, we see

no reason to rule on the question of the applicability and effect of the ADA in the
current circumstances of the case.

Affirmed.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA
JIM JONES, et al., CASE NO. 8:04CV645
Plaintiffs,
VS. MEMORANDUM
AND ORDER
JOHN GALE, et al.,

N m a “ua s ot

Defendants.

This matter is before the Court on the Defendants’ Motion for Summary Judgment
(Filing No. 68), and the Plaintiffs’ Motion for Summary Judgment (Filing No. 82). For the
reasons stated below, both motions will be granted in part and denied in part.

PROCEDURAL BACKGROUND

Plaintiffs Jones, et al., have challenged the constitutionality of Neb. Const. art. XII,
§ 8 (“Initiative 300"), alleging that its enforcement violates the Commerce Clause, the
Privileges and Immunities Clause, and the Equal Protection Clause of the United States
Constitution, as well as 42 U.S.C. § 1983, and the Americans with Disabilities Act, 42
U.S.C. § 12101 et seq. (“ADA"). (Complaint, 12, Filing No. 1, 4:04cv3194). They seek
declaratory and injunctive relief against two Deféndants: Nebraska Attorney General Jon
Bruning in his official capacity, and Nebraska Secretary of State John Gale in his official
capacity.

The Defendants have moved for summary judgment, alleging that the Plaintiffs do
not have standing to argue that Initiative 300 violates the Commerce Clause; Initiative 300
does not violate the Commerce Clause; certain of the Plaintiffs do not have standing to
bring a Privileges and Immunities claim; Initiative 300 does not violate the Equal Protection

Clause; the Plaintiffs have failed to establish a claim under 42 U.S.C. § 1983; certain
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Plaintiffs lack standing to bring a claim under the ADA; and one Plaintiff's claim under the
ADA lacks merit. The Plaintiffs have moved for summary judgment, alleging that Initiative
300 does violate the Commerce Clause, the ADA, the Privileges and Immunities Clause,
and, as a result, the Plaintiffs’ rights under 42 U.S.C. § 1983.

STANDARD OF REVIEW

Summary judgment is proper if the evidence, viewed in the light most favorable to
the nonmoving party, demonstrates no genuine issue of material fact exists and the moving
party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c); Philip v. Ford Motor
Co., 328 F.3d 1020, 1023 (8" Cir. 2003). The proponent of a motion for summary
judgment “bears the initial responsibility of informing the district court of the basis for its
motion, and identifying those portions of 'the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any,' which it believes
demonstrate the absence of a genuine issue of material fact.” Celotex Corp. v. Catrett,
477 U.S. 317, 323 (1986) (quoting Fed. R. Civ. P. 56(c)). The proponent need not,
however, negate the opponent's claims or defenses. /d. at 324-25.

In response to the proponent's showing, the opponent's burden is to “come forward
with 'specific facts showing that there is a genuine issue for trial.” Matsushita Elec. Indus.
Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (quoting Fed. R. Civ. P. 56(e)). A
‘genuine’ issue of material fact is more than “some metaphysical doubt as to the material
facts.” Id. at 586.

‘[Tlhere is no issue for trial unless there is sufficient evidence favoring the

nonmoving party for a jury to return a verdict for that party.” Anderson v. Liberty Lobby,
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Inc., 477 U.S. 242, 249 (1986). “If the evidence is merely colorable . . . or is not
significantly probative . . . summary judgment may be granted.” /d. at 249-50 (citations
omitted).

Summary judgment is “properly regarded not as a disfavored procedural shortcut,
but rather as an integral part of the Federal Rules as a whole, which are designed 'to
secure the just, speedy and inexpensive determination of every action.” Celotex Corp.,
477 U.S. at 327.

“[T]he plain language of Rule 56(c) mandates the entry of summary judgment, after
adequate time for discovery and upon motion, against a party who fails to make a showing
sufficient to establish the existence of an element essential to that party's case, and on
which that party will bear the burden of probf at trial.” Celotex Corp. v. Catrett, 477 U.S.
317, 322-2‘3 (1986).

CONSTITUTIONAL AND STATUTORY FRAMEWORK

Neb. Const. art. XIlI, § 8, popularly known as “Initiative 300,” states, in part: “No
corporation or syndicate shall acquire, or otherwise obtain an interest, whether legal,
beneficial, or otherwise, in any title to real estate used for farming or ranching in this state,
or engage in farming or ranching.” Initiative 300 defines “farming or ranching” as “(i) the
cultivation of land for the production of agricultural crops, fruit, or other horticultural
products, or (ii) the ownership, keeping or feeding of animals for the production of livestock
or livestock products.” Initiative 300 provides a wide variety of exceptions to its general
prohibition, including an exception for “family farm or ranch corporation[s].” /d. at (1)(A).'

A “family farm or ranch corporation” is defined as:
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a corporation engaged in farming or ranching or the ownership of agricultural

land, in which the majority of the voting stock is held by members of a family,

or a trust created for the benefit of a member of that family, related to one

another within the fourth degree of kindred according to the rules of civil law,

or their spouses, at least one of whom is a person residing on or actively

engaged in the day to day labor and management of the farm or ranch and

none of whose stockholders are non-resident aliens and none of whose

stockholders are corporations or partnerships, unless all of the stockholders

or partners of such entities are persons related within the fourth degree of

kindred to the majority of stockholders in the family farm corporation.
Id. Initiative 300 provides a similar family-limited-partnership exemption, requiring that at
least one of the partners be “a person residing on or actively engaged in the day to day
labor and management of the farm or ranch . . . .” The Nebraska Supreme Court has
interpreted the term “actively” to mean “constantly engaged,” and the language “engaged
in the day to day labor and management” as requiring that “such person be involved on a
daily or routine basis in all aspects of the farm or ranch activities, be it labor or
rhanagement.” Hall v. Progress Pig, Inc., 610 N.W.2d 420, 428 (Neb. 2000), emphasis
added. According to the Nebraska Supreme Court, “[lJabor would encompass the physical
chores attendant to the farm,” and should be understood as “associated with physical
activity,” and meaning “work, esp. of a hard or fatiguing kind; toil.” /d. “In legal
significance labor implies toil; exertion producing weariness; manual exertion of a toilsome
nature.” Id., quoting American Surety Co. of New York v. Stuart, 151 S.W.2d 886, 887
(Tex. App. 1941).

The Piaintiffs allege that Initiative 300 violates the Commerce Clause of the United
States Constitution, which provides that “Congress shall have Power . . . To regulate

Commerce . . . among the several States . ..." U.S. Const. art. I, § 8, cl.3. The dormant

Commerce Clause is the negative implication of the Commerce Clause, pursuant to which
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states may not enact laws that discriminate against or unduly burden interstate commerce.
Quill v. North Dakota, 504 U.S. 298, 312 (1992).

Certain of the Plaintiffs also allege that Initiative 300 violates the Privileges and
Immunities Clause, which provides: “The Citizens 6f each State shall be entitled to all
Privileges and Immunities of Citizens in the several States,” (U.S. Const. art. IV, § 2), and
the Equal Protection Clause, which provides: “No State shall . . . deny to any person within
its jurisdiction equal protection of the law,” (U.S. Const. amend. 14, § 1).

Initiative 300 requires the Nebraska Secretary of State to “monitor corporate and
syndicate agricultural land purchases and corporate and syndicate farming and ranching
operations, and notify the Attorney General of any possible violations.” If the Nebraska
Attorney General has reason to believe that a corporation or syndicate is violating the
terms of Initiative 300, the Attorney General is required to “commence an action in district
court to enjoin any pending illegal land purchase, or livestock operation, or to force
divestiture of land held in violation of [Initiative 300].” Consequently, the Plaintiffs brought
their action, seeking declaratory and injunctive relief, against Nebraska Secretary of State
John Gale and Nebraska Attorney General Jon Bruning, in their official capacities; and
certain of the Plaintiffs claim that Initiative 300's alleged constitutional infirmities also give
rise to a cause of action against Gale and Bruning under 42 U.S.C. § 1983, which provides:

Every person who, under color of any statute, ordinance, regulation, custom,

or usage, of-any State . . . subjects, or causes to be subjected, any citizen

of the United States or other person within the jurisdiction thereof to the

deprivation of any rights, privilkeges, or immunities secured by the

Constitution and the laws, shall be liable to the party injured in an action at
law, suit in equity, or other proper proceeding for redress.
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Finally, two Plaintiffs allege that Initiative 300's requirement that at least one family
member holding stock in a family farm or ranch limited-liability entity be “a person residing
on or actively engaged in the day to day labor and management of the farm or ranch,”
violates their rights under the ADA, which provides that “no qualified person with a disability
shall, by reason of such disability, be excluded from participation in or be denied the
benefits of the services, programs, or activities of a public entity, or be subjected to
discrimination by such entity.” 42 U.S.C. § 12132. These Plaintiffs contend that Initiative
300 must yield to the ADA, based on the Supremacy Clause of the United States
Constitution, U.S. Const. Art. VI, cl. 2, which provides that the “Constitution, and the Laws
of the United States which shall be made in Pursuance thereof . . . shall be the supreme
Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the
Constitution or Laws of any State to the Contrary notwithstanding.”

FACTS

Objections to the Evidentiary Record

Although all the Defendants and Plaintiffs have moved for summary judgment,
alleging that there is no genuine issue of material fact, the parties have submitted
extensive objections to each other’s evidentiary records. (Defendants’ Objections to
Plaintiffs’ Indexes of Evidence, Filings No. 80 and 89; and Plaintiffs’ Objections to
Defendants’ Index of Evidence, Filing No. 101). In general, when an evidentiary record
consists of thousands of pages of documents, giving rise to hundreds of objections, it may
safely be assumed that there are genuine issues of material fact precluding summary
judgment. In this case, however, the core issues are much more straightforward than the

evidentiary record would indicate. As the Plaintiffs have noted, much of the documentary

6
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evidence submitted by the Defendants purports to show that Initiative 300 does not have
a discriminatory effect on interstate commerce - a fact-intensive issue not pursued by the
Plaintiffs in their Motion for Summary Judgment.

The hundreds of objections raised to the parties’ respective evidentiary records fall
into five basic categories: relevance, foundation, hearsay, conclusions of law, and improper
expert testimony. | will not consider materials in the evidentiary record that are irreIevaht
to the issues presented in the parties’ motions, nor will | consider materials that lack proper
foundation, consist of inadmissible hearsay, present conclusions of law, or purport to offer
expert testimony. The evidentiary materials specifically cited within this Memorandum and
Order are materials that | find unobjectionable for the purpose for which they are offered,
and that support a finding of fact about which there is no genuine dispute.

Undisputed Material Facts

The following facts, material to the resolution of the issues before the Court and
affecting all Plaintiffs, are undisputed based on the statements of fact in the parties’ briefs,
and such facts are properly supported by the parties’ indexes of evidence as referenced
in the briefs." Undisputed material facts specific to particular Plaintiffs will be set forth in
th‘e analysis section, below.

Initiative 300 originated as a constitutional amendment proposed through the
initiative petition process and appeared as a ballot question on Nebraska’s 1982 general

election ballot. A ballot title and explanatory statement were prepared for Initiative 300 by

'"The Defendants’ statement of facts is not disputed, (Defendants’ Brief, Filing No. 69, pp. 7-11;
Plaintiffs’ Brief, Filing No. 78, p. 8). The Defendants do dispute certain portions of the Plaintiffs’ statement of
facts with respect to the alleged impact of Initiative 300 on the Plaintiffs’ finances or business operations, and
with respect to the alternatives available to the Plaintiffs under Initiative 300 to achieve their business goals.
(Plaintiffs’ Brief, Filing No. 83, pp. 6-17; Defendants’ Brief, Filing No. 91, pp. 3-5).

7
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the Nebraska Attorney General for placement on the ballot by the Secretary of State. As
defined by law, the purpose of the ballot title was to express the purpose of the measure
in up to one hundred words. The ballot title submitted to Nebraska voters with regard to
Initiative 300, stated, in part: “Shall a constitutional prohibition be created prohibiting
ownership of Nebraska farm or ranch land by any corporation, domestic or foreign, which
is not a Nebraska family farm corporation . . . ?” The purpose of the statement was to
explain the effect of a vote for or against the measure. The explanatory statement
presented to Nebraska voters for Initiative 300 stated: ‘A vote FOR will create a
constitutional prohibition against further purchase of Nebraska farm and ranch lands by
any corporation or syndicate other than a Nebraska family farm corporation. A vote
AGAINST wiII.reject such a constitutional restriction on ownership of Nebraska farm and
ranch land.” The Secretary of State caused the ballot title and text of Initiative 300 to be
published in all legal newspapers in the state once each week for three consecutive weeks
preceding the 1982 general election. Nebraska’s current requirement for publication of
informational pamphlets regarding initiated amendments had not been enacted at the time
Initiative 300 was proposed. The Initiative process allowed a challenge by any person who
was dissatisfied with the ballot title provided by the Attorney General. No challenge to the
Initiative 300 ballot title was filed in the district court asking for a different title. Initiative 300
was adopted by Nebraska voters, and it became part of the Nebraska Constitution upon
the issuance of a proclamation by the Governor on November 29, 1982.
ANALYSIS |

I. Standing

To establish standing, a plaintiff must have suffered an injury in fact that is (1)(a)

concrete and particularized and (b) actual or imminent, not conjectural or hypothetical; (2)

8
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traceable to the defendant’s challenged action; and (3) likely to be redressed by a
favorable decision. South Dakota Farm Bureau, Inc. v. Hazeltine, 340 F.3d 583, 591 (8"
Cir. 2003)(hereafter “Hazeltine II"), citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560,
561 (1992). If a plaintiff does not show an injury that is concrete, particularized, and actual
or imminent, the plaintiff lacks standing to assert a claim, and a court is without subject
mattefjurisdiction over such an action. Faibisch v. Univ. of Minn., 304 F.3d 797, 801 (8"
-Cir. 2002).

Jim Jones

Plaintiff Jim Jones resides near Eddyville, Nebraska, and has been actively engaged
in farming and ranching for over 40 years. To get started in his farming and ranching
business in 1963, Jones entered into a business arrangement with an unrelated older
farmer/rancher. In 1977, prior to the adoption of Initiative 300, the older farmer/rancher’s
land was transferred to a new corporation in exchange for corporate stock and Jones was
allowed to purchase up to 48 per cent of the stock in the corporation, as long as the older
farmer/rancher was living. Jones and his family now own all of the corporation’s stock.
(Complaint, Filing No. 1, [ 4, 30; Defendants’ Brief, Filing No. 69, p. 9; Plaintiffs’ Brief,
Filing No. 78, p. 5; Declaration of Jim Jones, Filing No. A79 (“Jones Decl.”) {1 2, 3, 6).

In 1988, Jones’s son Gordon wanted to begin a career in farming and ranching in '
Nebraska by entering into a similar arrangement with an older, established farmer, but was
prevented from forming such a corporation due to Initiative 300. Because Gordon could
not establish a corporation with the older farmer/rancher, Jones’s corporation was

prevented from doing business with or merging with the corporation that Gordon could not

form. (Jones Decl. { 7).
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Jones served as a Nebraska state senator from 1993 to 2005, and introduced
legislation to provide increased opportunities for young Nebraskans wishing to begin a
career in farming and ranching. The bills he proposed were met with “stiff resistance” and
“killed in committee” by opponents who claimed that Jones'’s proposed legislation would
violate Initiative 300. (Jones Decl. {[{] 2, 4, 8).

Jones contends that he has suffered an injury that gives him standing to challenge
Initiative 300 because (1) individually? and as a majority shareholder in his family
corporation, he cannot contract with non-qualifying out-of-state corporations for the
purpose of raising and feeding livestock for slaughter, causing him loss of income; (2) farm
and ranch land that Jones owns personally and as a majority shareholder in his family farm
corporation has diminished in value because potential purchasers of the land are non-
qualifying corporations prohibited by Initiative 300 from owning the land; (3) he cannot sell
his stock in the family farm corporation to a person or entity that does not qualify under
Initiative 300, thus reducing the value of his corporate stock; and (4) Initiative 300 generally
impedes his ability to contract, compete, borrow funds, convey assets, plan his estate, and
assist younger farmers in establishing their careers. (Jones Decl. [ 9-19).

The Defendants contend that Jones Iabks standing to pursue his claims because
Initiative 300 does not apply to individuals and because Jones’s action is not a derivative
action on behalf of any corporation. It is true that third parties do not have standing to
assert the rights of legal interests of others in order to obtain relief from injury to

themselves. Hazeltine I, 340 F.3d at 591, citing Ben Oehrleins & Sons & Daughter, Inc.

2 Jones states that he owns Nebraska farm and ranch land personally as well as through the family
farm corporation. (Jones Decl. { 11.)

10
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v. Hennepin County, 115 F.3d 1372, 1379 (8" Cir. 1997). Therefore, to the extent that
Jones purports to make any claim on behalf of his son, his family corporation, or the
younger farmers he would like to assist, Jones lacks standing to pursue such claims.
Similarly, Jones's status as a former state senator who was unsuccessful in promoting
certain legislation provides him with no standing to challenge Initiative 300.

Jones has also alleged, however, that he has suffered certain injuries that are (1)(a)
concrete and particularized and (b) actual or imminent; (2) traceable to the enforcement
of Initiative 300; and (3) subject to redress by a favorable decision. While Initiative 300
does not prohibit Jones from engaging in farming and ranching, it does prevent him from
entering into contracts that he otherwise would enter into with out-of-state corporations for
such activities as the raising and feeding of livestock for slaughter, allegedly causing Jones
personal financial loss. As anindividual owner of farm and ranch land, Jones allegedly has
suffered a loss of real estate and business value due to Initiative 300's exclusion of
potential buyers from the market, reducing his borrowing power and prohibiting him from
transferring ownership of his property as he wishes. Similarly, as a stockholder in a family
farm corporation, Jones allegedly has suffered a loss of value in his stock due to Initiative
300's exclusion of potential buyers from the market, also reducing his borrowing power and
prohibiting him from transferring ownership of his property — the stock — as he wishes.

The Eighth Circuit Court has made clear the fact that a plaintiff has standing to
challenge the constitutionality of a law that has a negative effect on the plaintiff's borrowing
power, financial strength, and fiscal planning (Hazeltine I, 340 F.3d at 592, citing Clinton

v. City of New York, 524 U.S. 417, 431 (1998)), or when the law denies the plaintiff

11
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business opportunities (id., citing Lepellétier v. FDIC, 164 Fv.3d 37, 42 (D.C. Cir. 1999)).
| conclude that Jones has standing to challenge the constitutionality of Initiative 300 under
the Commerce Clause and the Equal Protection Clause based on his alleged, personal
injuries-in-fact.

Terrence M. Schumacher

Plaintiff Terrence M. Schumacher is a Colorado resident who owns an interest in
Nebraska farmland in five counties. (Declaration of Terrence M. Schumacher, Filing No.
A79 in 04cv645, Ex. 4 (“Schumacher Decl.”) 1[f1 2, 4 ). Neither he nor any of his relatives
resides on the farmland, nor performs day-to-day labor on the land, nor manages it. (/d.
‘|T 4). Schumacher wants to transfer his farmland to a limited liability entity to take
advantage of favorable estate planning tools and to limit his exposure to personal liability,
including tort liability. He also wants to pool his Nebraska farm assets with those of his
other relatives who own Nebraska farmland, to form a single, more efficient operating unit.
(Id. §15). Initiative 300 allegedly prevents him from transferring his farmland as he wishes,
reduces his borrowing power, and impairs his ability to contract and compete in a national
market. (/d. [{16-12). He further alleges that Nebraska residents who qualify for the family
farm exemption under Initiative 300 are not similarly burdened. (/d. ] 10-12). | conclude
that Schumacher has standing to challenge the constitutionality of Initiative 300 under the
Commerce Clause, the Equal Protection Clause, and the Privileges and Immunities Clause

based on his alleged injuries-in-fact.

12
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Shad Dahlgren

Plaintiff Shad Dahlgren is a Nebraska resident (Complaint, { 6) who owns a minority
interest in a family farm corporation that operates a cattle feedlot in Nebraska. (Affidavit
of Shad Dahlgren, Filing No. A79, Ex. 6 (“Dahlgren Aff.”) ] 2). Dahlgren is also paraplegic
and permanently confined to a wheelchair. (/d. {{] 4-5). Dahlgren contends that, as a
result of his disability, he cannot perform day-to-day labor and management needed to
operate the family feedlot and consequently cannot become a majority owner of the family
farm corporation unless related shareholders reside on the farm or are actively engaged
in its day-to-day management. (/d. I{ 7-9). Dahligren has desired and currently desires
to purchase a row-crop farm with other investors, holding ownership in a corporation to limit
his liability. (/d. §{] 12-15). Dahligren contends that Initiative 300 precludes him from
engaging in such economic activities because his physical disability prevents him from
performing day-to-day labor on the farm, and his need for medical care prevents him from
residing on the farm. (/d. {[{ 16, 18). | conclude that Dahigren has standing to challenge
Initiative 300 under the Commerce Clause, the Equal Protection Clause and the ADA.

Harold G. Rickertsen

Plaintiff Harold G. Rickertsen is a Nebraska resident who retired from farming and
ranching in 2000. (Declaration of Harold G. Rickertsen, Filing No. A79, Ex. 2 (“Rickertsen
Decl.”) {1 2). He still owns his farmland as a sole proprietor, renting it to others. (/d.).
Rickertsen wants to make use of his management experience by forming a farm
corporation and transferring a minority interest in his farm to a younger, unrelated farmer,

while maintaining an active management role. (/d. ] 9-11). Rickertsen contends that

13



. Case: 8:04-cv-00645-LSC-FG3 Document #: 107 Date Filed: 12/15/2005 Page 14 of 36

Initiative 300 has prevented him from entering into such a business relationship; reduced
the number of eligible buyers for his land; limited his borrowing power; impaired his
financial and estate-planning options; and restricted his access to national real estate,
grain and livestock markets, because he is precluded from contracting with non-qualifying
-out-of-state corporate entities; all to his financial detriment. (/d. §f] 12-15). | conclude that
Rickertsen has standing to challenge the constitutionality of Initiative 300 under the
Commerce Clause and the Equal Protection Clause, baséd on his alleged injuries-in-fact.
Todd Ehler

Todd Ehler is a resident of Nebraska who prox)ided management services and
periodic labor for his family's diversified farm until 2000. (Declaration of Todd Ehler, Filing
No. A79, Ex. 5 (“Ehler Decl.”) 1 2-3). Ehler suffers from neuropathy in his hands, feet,
and legs, as well as significant muscle loss, weakness, and Idss of balance. (/d. ||| 5-6).
As a result of his physical disabilities, Ehler is unable to perform the day-to-day physical
labor necessary in typical farming, ranching or feedlot operations, and cannot provide the
day-to-day labor needed to operate his family’'s farm. (/d. | 8). Ehler's “intended
arrangement” is to form a limited liability company with a neighboring farmer through which
Ehler would provide management and marketing services for the farming operation as the
majority owner, and the neighbor would provide the day-to-day care and feeding of
livestock as well as the labor for production of grain. (/d. §9). Ehler alleges that, because
of the restrictions in Initiative 300 combined with his physical disabilities that prevent him
from performing day-to-day farm labor, he cannot form such a limited |iabi|ity corporation

with a non-relative; nor can he be the sole stockholder in a farm corporation. (/d. {[{] 10-
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12). As a result, Ehler contends that he suffers loss of economic opportunities and
benefits that are available to non-disabled individuals. (/d. ] 17-18). | conclude that Ehler
has standing to challenge the constitutionality of Initiative 300 under the Commerce
Clause, the Equal Protection Clause, and the ADA.

Robert g Beck, I

Plaintiff Robert E. Beck, 1, ("Beck”) is a cattle rancher who resides in Buffalo
County, Nebraska, where he also owns a commercial cattle feeding operation.
(Declaration of Robert E. Beck, Ill (“Beck Decl.”), Filing No. 79, Ex. 3, § 2). Many of his
customers reside outside Nebraska. (/d.). Beck wants to contract with out-of-state
corporate entities and limited liability partnerships that own cattle, but alleges that Initiative
300 prohibits him from doing so. (/d.  3). Some of Beck's existing customers have
formed limited liability entities to own feeder cattle, but such entities allegedly cannot own
the cattle fed in Nebraska, due to the restrictions of Initiative 300. (/d.). Consequently,
Beck has lost business and income, has suffered reduced borrowing power, and has been
restricted from access to national cattle markets. (/d. §{] 3-12). | conclude that Beck has
standing to challenge the constitutionality of Initiative 300 under the Commerce Clause and
the Equal Protection Clause.

ll. Commerce Clause

Under the Commerce Clause, Congress may regulate (1) the channels of interstate
commerce, (2) the instrumentalities of interstate commerce, or persons or things in
interstate commerce, and (3) activities that substantially affect interstate commerce.

United States v. Lopez, 514 U.S. 549, 558-59 (1995). “Farming or ranching” is defined in

15
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Initiative 300 as “(i) the cultivation of land for the production of agricultural crops, fruit, or
other horticultural products, or (ii) the ownership, keeping or feeding of animals for the
production of livestock or livestock products.” Producing, maintaining, and adding value
to such farm commodities are activities that substantially affect interstate commerce.
Wickard v. Filburn, 317 U.S. 111, 118-19 (1942)(Commerce Clause applied to production
of wheat, even though production was only intended for consumption on the farm).
Initiative 300 also affects other activities related to interstate commerce, by placing
restrictions on the rental and sale of agricultural real estate. The rental of real estate is
“‘unquestionably” an activity affecting interstate commerce. Russell v. United States, 471
U.S. 858, 862 (1985). A number of courts have also recognized that the sale of real estate
is an activity affecting interstate commerce, and that state laws or regulations governing
the sale of real estate are subject to dormant Commerce Clause analysis, even though real
estate itself is incapable of physical movement in commerce. See, e.g., Old Coach
Development Corp., Inc. v. Tanzman, 881 F.2d 1227, 1232 (3" Cir. 1989); Cranberry Hill
Corp. v. Shaffer, 629 F.Supp. 628, 630-36 (E.D.N.Y. 1986)(“An item of commerce need
not cross state lines to fall within the Commerce Clause’s protection if its sale . . . will have
an economic impact out-of-state.” /d., at 631, citing Wickard, supra.

“A state law that is challenged on dormant Commerce Clause grounds is subject to
a two-tiered analysis. First the court considers whether the challenged law discriminates
against interstate commerce.” Hazeltine I/, 340 F.3d at 593. The Supreme Court has said,
“in all but the narrowest circumstances, state laws violate the Commerce Clause if they

mandate ‘differential treatment of in-state and out-of-state economic interests that benefits
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the former and burdens the latter.”” Granholm v. Heald, 125 S. Ct. 1885, 1895 (2005),
quoting Oregon Waste Systems, Inc. v. Department of Environmental Quality of Ore., 511
U.S. 93, 99 (1994). “State laws that discriminate against interstate commerce face ‘a
virtually per se rule of invalidity.” /d. at 1897, quoting Philadelphia v. New Jersey, 437 U.S.
617, 624 (1978). “When a state statute directly regulates or discriminates against
interstate commerce, or when its effect is to favor in-state economic interests over out-of-
state interests,”” the Supreme Court has “generally struck down the statute without further
inquiry.” Id. at 1904, quoting Brown-Forman Distillers Corp. v. New York State Liquor
Authority, 176 U.S. 573, 579 (1986). Only if a state can demonstrate that such a law
‘advances a legitimate local purpose that cannot be adequately served by reasonable
nondiscriminatory alternatives,” will it withstand scrutiny under the Commerce Clause. /d.
at 1905, citing New Energy Co. of Ind. v. Limbach, 486 U.S. 269, 278 (1988).

If a statute is not discriminatory, however, a second tier of analysis is warranted.
Such a statute will be struck down under the dormant Commerce Clause only if the burden
it imposes on interstate commerce is clearly excessive in relation to its putative local
benefits. Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970). This Pike balancing test
need not be conducted if the statute is struck down under the first tier of analysis.

Hazeltine II. 340 F.3d at 597 n.9.

A. Does Initiative 300 Discriminate Against Interstate Commerce?
The Supreme Court has recognized three indicators of discrimination against out-of-
state interests. “First, discrimination can be discerned where the evidence in the record

demonstrates that the law has a discriminatory purpose.” Hazeltine /I, 340 F.3d at 593,
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citing Bacchus Imports, Ltd. v. Dias, 468 U.S. 263, 270 (1984). Second, “a law could
facially discriminate against out-of-state interests.” /d., citing Chem. Waste Mgmt. v. Hunt,
504 U.S. 334, 342 (1992). “Third, even if a state law responds to legitimate local concerns
and is not discriminatory either in its purpose or on its face, the law could discriminate
arbitrarily against interstate commerce, that is it could have a discriminatory effect.” /d.,
citing Maine v. Taylor, 477 U.S. 131, 148 n.19 (1986).

The parties have stipulated that the issue of whether Initiative 300 has had a
discriminatory effect on interstate commerce is fact-intensive and not appropriate for
resolution on summary judgment. See Report of Parties’ Planning Conference (Filing No.
14) 11 3, 6, 12. To the extent that evidentiary materials have been submitted purporting
to show how the adoption of Initiative 300 has in fact affected interstate commerce, | have
not considered such materials.> However, | also recognize that the three indicators of
discrimination against interstate commerce are not necessarily discrete, but are often
overlapping. For example, if itis patently obvious from the language of a law that its effect
will be to discriminate against out-of-state interests, then it may be inferred that those who

drafted, promoted, and voted to adopt the law had a discriminatory purpose.

1. Does Initiative 300 have a discriminatory purpose?

With respect to the purpose underlying the adoption of Initiative 300, the Plaintiffs

refer the Court to the ballot title and explanatory statement for Initiative 300, as well as

% Asdiscussed, infra, itis also unnecessary for me to consider such materials in connection with the
“Pike balancing test,” weighing whether the burden that Initiative 300 imposes on interstate commerce is
clearly excessive in relation to its putative local benefits. Pike v. Bruce Church, Inc., 397 U.S. 137,142 (1970).
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testimony regarding the historical background and sequence of events leading to its
adoption.

The ballot title submitted to voters said: “Shall a constitutional prohibition be created
prohibiting ownership of Nebraska farm or ranch land by any corporation, domestic or
foreign, which is not a Nebraska family farm corporation . . .. ?” (Filing No. 70-1, Ex. 1C,
emphasis added). The explanatory statement presented to Nebraska voters preceding the
ballot title said: “A vote FOR will create a constitutional prohibition against further purchase
of Nebraska farm and ranch lands by any corporation or syndicate other than a Nebraska
family farm corporation. A vote AGAINST will reject such a constitutional restriction on
ownership of Nebraska farm and ranch land.” (/d., emphasis added). There is also
substantial evidence in the record that the purpose underlying Initiative 300, as expressed
to votefs through speeches, radio broadcasts, and news articles during the petition process
and preceding the ballot vote, was to prevent the purchase of Nebraska farm and ranch
land by “outside investors,” and “rich out-of-state corporations.”®

The Defendants argue that only the language of Initiative 300 itself, and its ballot
title and explanatory statement, should be used to determine the purpose of the

constitutional amendment. They contend that, unlike the legislative history of a statute, the

4 Deposition of Neil Oxton, Filing No. A79, Ex. 8, 40:4 -17, and Depo. Exhibit 12, appearing within

Exhibit 11 to Filing A79.

s Filing A79B, Ex. 12. (I note that Exhibit 12 at Filing A79A is the video of the I-300 Commercial -
Center for Rural Affairs, while Exhibit 13 at Filing 179B is the video of the I1-300 Celebration at Grand Island
on December 5, 1991. There are discrepancies in the numerical references to these exhibits in the briefs.)
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historical background of a petition initiative for a constitutional amendment is irrelevant ®
The Eighth Circuit Court of Appeals, however, has said otherwise. Hazeltine /I, 340 F.3d
at 593-94. Following the guidance of that Court, as | must do, the “Plaintiffs have the
burden of proving discriminatory purpose . . . and can look to several sources to meet that
burden,” including “direct evidence that the drafters of [an initiative] or the [state] populace
that voted for [an initiative] intended to discriminate against out-of-state businesses.” /d.,
citing SDDS, Inc. v. South Dakota, 47 F.3d 263, 268 (8" Cir. 1995). While | recognize that
the direct evidence of discriminatory purpose in this case may not be as strong as that in
Hazeltine Il, there is substantial evidence to support the premise that Initiative 300 was
conceived and bornin a protectionist fervor.” The ballot title and the language of Initiative
300 alone are persuasive evidence that Initiative 300 had a discriminatory purpose. The
ballot title, and the language of Initiative 300 defining limited-liability-entity exemptions for
family farms and ranches, clearly indicate that people living and working in Nebraska, and
their families, will be given be favored treatment. A discriminatory purpose on the part of
the drafters or voting populace, within the meaning of the dormant Commerce Clause, can

be inferred from that language.

& recognize that when addressing challenges to Initiative 300, the Nebraska Supreme Court has
said: “There is no meaningful way to determine the intent which motivates voters to sign a petition for the
submission of an enactment, nor is there any real way to determine the intent of those voters who vote for the
adoption of an enactment.” Omaha Nat'l Bank v. Spire, 389 N.W.2d 269, 279 (Neb. 1986). See also Pig Pro
Nonstock Cooperative v. Moore, 568 N.W.2d 217, 223-24 (Neb. 1997).

" The historical background of Initiative 300 discloses that its adoption was the culmination of efforts
to restrict Nebraska land ownership by out-of-state corporations, including Prudential Insurance Company of
New Jersey, and that the debate and publicity leading to Initiative 300 was replete with protectionist rhetoric.
Filing No. A79, Ex. 8-13.
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2. Does Initiative 300 facially discriminate against out-of-state

interests?

When a similar state constitutional amendment was challenged in South Dakota
Farm Bureau, Inc. v. Hazeltine, 202 F. Supp. 2d 1020 (D.S.D. 2002) (hereafter “Hazeltine
I"), the district court chose not to “cross the ‘first tier bridge™ and instead relied “on the so-
called ‘second tier' approach, the Pike v. Bruce Church, Inc. balancing test” in finding that
South Dakota's constitutional amendment was in violation of the dormant Commerce
Clause. /d. at 1049. The Eighth Circuit Court found that the amendment in question had
an underlying discriminatory purpose, and, therefore, did not consider whether it was
discriminatory on its face. Hazeltine II, 340 F.2d at 593.

In Smithfield Foods, Inc. v. Miller, 241 F. Supp. 2d 978 (S.D. lowa 2003) (hereafter
“Smithfield I'), the district court considered the constitutionality of a statute that prohibited
certain pork processors from owning or controlling pork production in the state, while
making exceptions for certain lowa cooperative associations with members actively
engaged in farming. The district court held that the statute, on its face, discriminated
against interstate commerce because it provided different treatment for in-state interests
and out-of-state interests, benefitting the former and burdening the latter. /d. at 990. The
court noted that the statute was no less discriminatory simply because some in-state
interests were burdened and some out-of-state interests were not. /d. at 990-91, citing
C&A Carbone, Inc. v. Clarkstown, 511 U.S. 383, 391 (1994). The district court also

~concluded that the statute was enacted with a “discriminatory purpose to achieve a

discriminatory effect.” /d. at 992. Because the statute in question was amended pending
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appeal, itis not known whether the Eighth Circuit Court would have agreed with the district
court’s analysis regarding facial discrimination. Smithfield Foods, Inc. v. Miller, 367 F.3d
1061, 1066 (8" Cir. 2004) (hereafter “Smithfield II"). | agree with the court’s reasoning in
Smithfield I, recognizing facial discrimination under the dormant Commerce Clause, and
| find that reasoning equally applicable to Initiative 300.8

The Plaintiffs’ affidavits illustrate,® and | take notice of the fact, that businesses
operating as limited liability entities may have many advantages that individual business
owners do not have. These advantages may include opportunities for raising capital,
obtaining financing, transferring assets, and shareholder estate planning, in addition to
limited shareholder liability. | also recognize thatif limited liability companies are permitted
to engage in agricultural endeavors without restriction, the competition they present for
traditional farmers and ranchers may lead to profound changes in a state’s rural economy
and culture. If a state places restrictions on who can benefit from an advantageous
business arrangement, however, | am obligated to inquire whether the restrictions unfairly
favor in-state economic interests.

Initiative 300's general prohibition against farming or ranching by corporations and
syndicates does not apply to family farm or ranch corporations or limited partnerships in

which at least one family member “is a person residing on or actively engaged in the day

® Thereis a danger that facial discrimination, like beauty, may lie in the eye of the beholder. It is

important, therefore, for a court to describe the factors that lead it to conclude that a law on its face
discriminates against interstate commerce.

® Jones Decl. 11919-19; Schumacher Decl. 1 5-12; Dahigren Aff. §{ 12-15; Rickertson Decl. §{] 12-
15; Ehler Decl. [f 17-18; Beck Decl. ] 3-12.
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to day labor and management of the farm or ranch.”* Initiative 300 on its face, therefore,
favors Nebraska residents, and people who are in such close proximity to Nebraska farms
and ranches that a daily commute is physically and economically feasible for them.
Corporations and limited partnerships that satisfy all the requirements of a family-farm
corporation or family-farm limited partnership, but do not have a family member residing
on the farm or engaged in on-site day-to-day physical labor and management, cannot own
farm or ranch land; nor cultivate land; nor own, keep or feed livestock in Nebraska.
Some non-Nebraska residents living across the border from their Nebraska farmland
may qualify for the family farm exceptions, while some Nebraska residents living at a great
distance from their farmland may not. That fact does not save Initiative 300 from facial
discrimination. The Supreme Court has found that legislation favoring in-state economic
interests is facially invalid under the dormant Commerce Clause, even when such
legislation also burdens some in-state interests or includes some out-of-state interests in

the favored classification.

1% A shareholder is not actively engaged in the day-to-day labor and management of the farm or

ranch unless he or she is “involved on a daily or routine basis in all aspects of the farm or ranch activities, be
itlabor or management. Labor would encompass the physical chores attendant to the farm, and management
would encompass the mental and business activities of the operation.” Hall v. Progress Pig, inc., 610 N.W.2d
420, 428 (Neb. 2000).

" In Fort Gratiot Sanitary Landfill, Inc. v. Michigan Dep’t of Natural Resources, 504 U.S. 353 (1992),
the Court struck down a statute that allowed counties to ban out-of-county waste at their landfills. In Dean Milk
Co. v. Madison, 340 U.S. 349 (1951), the Court struck down an ordinance that made it unlawful to sell milk
as “pasteurized” unless it had been processed at a plant within a radius of five miles from the central square
of Madison. In Brimmer v. Rebman, 138 U.S. 78 (1891), the Court struck down an inspection fee on meat
from animals slaughtered more than 100 miles from the place of sale. The fact that these laws burdened
some in-state interests, or included some out-of-state interests in their favored classification, did not save the
laws from being facially discriminatory under the dormant Commerce Clause.
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Because most case law on thé subject of the dormant Commerce Clause concerns
movable products rather than land, Initiative 300's facial discrimination may be most readily
apparent in its reference to “the ownership, keeping or feeding of animals for the
production of livestock or livestock products.” Initiative 300 discriminates against livestock
based on origin, i.e., those owned by corporations or limited partnerships that do not satisfy
the Initiative 300 exemptions. Such discrimination based on origin causes a state to
“isolate itself from the national economy,” and constitutes facial discrimination under the
dormant Commerce Clause. Fort Gratiot Sanitary Landfill, Inc. v. Michigan Dep’t of Natural
Resources, 504 U.S. 353, 361 (1992).

Although the Defendants argue that Initiative 300's treatment of in-state economic
interests and out-of-state economic interests should be considered under a “discriminatory
effect” analysis, necessitating a fact-intensive review, | disagree. When itis apparent from
the language of a statute, or a state constitutional amendment, that its effect is to burden
out-of-state economic interests and benefit in-state economic interests, the party
challenging it should not be required to bear the burden of an evidentiary hearing to prove
the obvious.

B. IsInitiative 300 Nebraska’s Exclusive Means of Advancing Legitimate Local
Interests?

My findings that Initiative 300 had a discriminatory purpose and facially discrinﬁinates
againstinterstate commerce, by treating out-of-state economic interests less favorably than
in-state economic interests, does not end the Commerce Clause inquiry. Subjecting
Initiative 300 to the “strictest scrutiny” | may uphold its constitutionality under the

Commerce Clause if the Defendants can establish that they have “no other means to
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advance a legitimate local interest.” Smithfield I/, 367 F.3d at 1065, quoting Oregon Waste
Sys., Inc. v. Dep't of Envtl. Quality, 511 U.S. 93, 99 (1994): see also Hazeltine II, 340 F.3d
at 596-97, citing C&A Carbone, Inc. v. Town of Clarkstown, N.Y., 511 U.S. 383, 392
(1994).

In attempting to address the question of whether Initiative 300 advances a legitimate
local interest that can be advanced through no other means, the Defendants assert that:

[Tlhe intent of Initiative 300 was to “retain and promote family farm
operations in Nebraska and . . . to prevent a perceived threat that would
stem from unrestricted corporate ownership of Nebraska farmland by
preventing concentration of farmland in the hands of non-family
corporations.” MSM Farms, Inc. [v. Spire], 927 F.2d [330] at 333 [(8" Cir.
1991)]. Some of the perceived threats included absentee owners of land,
negative effects on the social and economic culture of rural Nebraska, and
a lack of good stewardship of the state’s land, water, and natural resources.
Id.

If the perceived threat is the ownership of farmland by corporations,
there appears to be no less restrictive way to cease the ownership of
farmland by corporations than an out-right prohibition. In drafting Initiative
300, it appears the drafters did not believe family farm corporations, one of
the family members of which lived or worked on the farm, posed the same
threats as a traditional corporation and thereby exempted Family Farm
Corporations from the prohibition.

Defendants’ Brief, Filing No. 69, p. 30.

The Defendants also list seven “concerns” of Nebraska citizens regarding non-family
corporate ownership of farm and ranch land leading to the adoption of Initiative 300: (1)
economic competition, (2) reduced stewardship of natural resources, (3) reduced
participation in local government and volunteer activity, (4) vertical integration of
agricultural production, (5) efficiencies of scale reducing demand for labor, (6) reduced

demand for products and services from local businesses, and (7) reduced availability of
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land for purchase upon death or retirement of the resident owner. Defendants’ Brief, Filing
No. 91, p. 22.

Some of these local interests sought to be advanced by Initiative 300 are in fact
protectionist interests, appearing to confirm that a discriminatory purpose motivated the
adoption of the Initiative. /d. Recognizing that the conservation of natural resources and
the promotion of rural economic development are legitimate local interests,? the next
question is whether such interests can be advanced through no other means. For
example, ifthe drafters’ concern was conservation of natural resources, one might question
whether environmental regulations were considered as a less drastic and perhaps more
effective alternative. If the drafters’ concern was the potential abuse of limited liability
status, one might question whether mandatory liability insurance was considered as a less
drastic and perhaps more effective alternative. If the drafters’ concern was the promotion
of local economic development, one might question whether requiring family farm and
ranch limited-liability entities to hire resident managers or to lease to qualified tenants was
considered as a less drastic and perhaps more effective alternative.

As in Hazeltine | and I/, there is no evidence that the drafters of Initiative 300 made
any attempt to measure its probable effects or the probable effects of less drastic
alternatives. See Hazeltine Il, 340 F.3d at 595. The Defendants, therefore, have not met
their burden of proving that Initiative 300 is the exclusive means of advancing legitimate

local interests.

2 psm Farms, Inc. v. Spire, 927 F.2d 330, 333 (8" Cir. 1991).
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lll. Privileges and Immunities Clause

Under the Privileges and Immunities Clause, citizens have a right to be free from
discrimination based on their state of citizenship or residence. That right, however, is not
absolute. For example, the Privileges and Immunities Clause provides protection for non-
residents in the areas of procuring medical services and engaging in commercial activity,
but does not prevent a state from requiring non-residents to pay more for hunting licenses
or tuition at state universities. Saenz v. Roe, 526 U.S. 489, 502 (1999). Similarly, the
Privileges and Immunities Clause prevents states from imposing unreasonable burdens
on citizens of other states in their pursuit of employment, their ownership and disposition
of private property within the state, and their access to the courts, but not in areas of voting
and qualification for public office. Baldwin v. Fish and Game Comm’n of Montana, 436
U.S. 371, 383 (1978).

Schumacher argues that “[blecause of his residency, he is precluded from
performing the day to day labor and management of the farmland that he owns in
Nebraska.” (Plaintiffs’ Brief, Filing No. 83, p. 55'%). He also alleges that he cannot qualify
for the exemptions from Initiative 300's restrictions “based on his residency and the
residency of members of his family.” (/d. at 59). He contends that Initiative 300's
restrictions implicate fundamental rights, because they affect his ability to do business and
pursue a common calling.™ It is not his Colorado residency or citizenship that precludes

him from performing day-to-day labor on his Nebraska farmland, however, but his physical

13 Page references are to the CM/ECF document, not internal pagination.

' See United Building and Construction Trades Council v. Camden, 465 U.S. 208, 219 (1984).
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location and the physical location of his family members. As the Defendants note the
same restriction is imposed on Nebraska citizens or residents who do not live within
commuting distance of their farmland. '

If a state law discriminates against an out-of-state citizen based on his or her
citizenship or residency, then a court must inquire (1) whether the law burdens a privilege
and immunity protected by the clause, and if so, (2) whether there is substantial reason for
discrimination against citizens of the other state. United Building and Construction Trades
Council v. Camden, 465 U.S. 208, 218 (1984). Initiative 300 does not discriminate against
Schumacher as an individual based on his citizenship or residency, although it does
discriminate against out-of-state economic interests. Because Schumacher has not
suffered discrimination because of his citizenship or residency, past or present, his
Privileges-and-Immunities claim must fail.

IV. Equal Protection Clause

The Defendants have moved for summary judgment on the Plaintiffs’ Equal
Protection Claim, citing MSM Farms, Inc., 927 F.2d at 332, and arguing that it is settled law
in the Eighth Circuit that Initiative 300 does not violate the Equal Protection Clause. The
Plaintiffs have not moved for summary judgment on their Equal Protection Claim, but

assert that the classifications challenged in this action are different from the classifications

5 recognize that a law discriminating against in-state residents as well as out-of-state residents may
violate the Privileges and Immunities Clause. In Camden, 465U.S. at 217-1 8, the Supreme Court found that
acity ordinance giving employment preference to city residents violated the Privileges and Immunities Clause,
even though it discriminated against certain in-state residents as well as all out-of-state residents. It is
doubtful that the Supreme Court would have reached the same result if the ordinance had simply required city
employees or contract workers, whatever their residence or citizenship might be, to appear for work in the city
of Camden.
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challenged in MSM Farms, and that the Defendants’ motion should be denied because
genuine issues of material fact remain.

In MSM Farms, the Eighth Circuit Court noted that Initiative 300 involved no suspect
classifications or fundamental rights, and therefore its varying treatment of different groups
or persons did not violate the Equal Protection Clause unless such treatment was so
unrelated to the achievement of any legitimate purposes that it must be viewed as
irrational. /d. at332. Itis true that the Courtin MSM Farms was considering Initiative 300's
differing treatment of family farm corporations and non-family farm corporations. The Court
said: “Whether in fact the law will meet its objectives is not the question: the equal
protection clause is satisfied if the people of Nebraska could rationally have decided that
prohibiting non-family farm corporations might protect an agriculture where families own
and work the land.” /d. at 333 (emphasis in original). Here, the Plaintiffs contend that the
challenged classification concerns family farm corporations with resident farmers vis a vis
family farm corporations without resident farmers.

Although the challenged classification in this case is somewhat different than that
in MSM Farms, many of the factors that the Eighth Circuit accepted as fbrming a rational
basis for Initiative 300's disparate treatment of family corporations and non-family
corporations are equally applicable here. Favoring resident family farm corporations over
non-resident family farm corporations may be said to “protect an agriculture where families
own and work the land.” Id. (emphasis added). Favoring resident family farm corporations

may also prevent “absentee landowners and tenant operation of farms [that] would
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adversely affect the rural social and economic stchture, and would result in decreased
stewardship and preservation of soil, water, and other natural resources.” /d.

While | find that resident family farm corporations and non-resident family farm
corporations are similarly situated for purposes of owning and operating farms and ranches
in the state of Nebraska, | also find that there are rational bases for the disparate treatment
of the two classes."® Accordingly, | conclude that Initiative 300 does not violate the Equal
Protection Clause and that the Defendants are entitled to summary judgment as a matter
of law on the Plaintiffs’ Equal Protection claim.

V. 42 U.S.C. § 1983

Because | have found that the Defendants, acting under color of state law, have
denied the Plaintiffs rights secured to them under the Commerce Clause of the United
States Constitution, the Plaintiffs are entitled to judgment against the Defendants in their
official capacities under 42 U.S.C. § 1983, including prospective injunctive relief, and may
apply for attorneys’ fees under 42 U.S.C. § 1988.

VI. ADA

Title Il of the ADA provides, in part, that “no qualified individual with a disability shall,
by reason of such disability, be excluded from participation in or be denied the benefits of
the services, programs, or activities of a public entity, or be subjected to discrimination by
any such entity.” 42 U.S.C. § 12132. “Public entity” is defined to include “any State or

local government; [and] any department, agency, special purpose district, or other

'® Neitherin this Equal Protection analysis, nor in my analysis under any other provision of the United
States Constitution or federal law, am | in any way passing judgment on the public-policy merits of Initiative
300. 1 recognize that a myriad of public-policy arguments can be made in favor of and in opposition to
Initiative 300.
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instrumentality of a State or States or local government.” 42 U.S.C. § 12131(1)(A)-(B).
“Qualified person with a disability” is defined as “an individual with a disability who, with or
without reasonable modifications to rules, policies, or practices, the removal of
architectural, communication, or transportation barriers, or the provision of auxiliary aids
and services, meets the essential eligibility requirements for the receipt of services or the
participation in programs or activities provided by a public entity.” 42 U.S.C. § 12131(2).
The ADA's reference to “programs, services, or activities” of a public entity has been
construed broadly, to apply to all activities of state and local governments, including the
adoption of standards for real estate zoning. /nnovative Health Systems, Inc. v. City of
White Plains, 117 F.3d 37, 44-45 (2™ Cir. 1997); Bay Area Addiction Research and
Treatment, Inc. v. City of Antioch, 179 F.3d 725, 730 (9™ Cir. 1999).

A plaintiff may bring a claim in federal court alleging violations of the ADA and
seeking prospective injunctive relief against state officials in their official capacities. See
Randolph v. Rodgers, 253 F.3d 342, 347-48 (8" Cir. 2001); Gibson v. Ark. Dep’t of Corr.,
265 F.3d 718, 722 (8" Cir. 2001); Grey v. Wilburn, 270 F.3d 607, 609 (8" Cir. 2001).

Plaintiffs Dahlgren and Ehler are disabled"” and, because of their disabilities, cannot

perform daily physical labor on farms or feedlots.’ Dahlgren cannot live on a farm or at

" An individual is considered disabled under the ADA if he or she (1) suffers from a physical or

mental impairment, that (2) affects a major life activity; and (3) the effect is substantial. Bragdon v. Abbott,

. 524 U.S. 624, 631 (1998). The impairment’s impact must also be “permanent or long-term.” Toyota Motor
Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 198 (2002). “Major life activities” include functions such as caring
forone’s self, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and working.
28 C.F.R. § 41.31(b)(2); 45 C.F.R. § 84.3(j)(2)(ii); 24 C.F.R. § 100.201(b).

% As discussed, supra, the Nebraska Supreme Court has interpreted the language of Initiative 300,
providing an exemption for family farm and ranch limited liability entities, as requiring that “a person . . .
actively engaged in the day to day labor and management of the farm or ranch” be “involved on a daily or
routine basis in all aspects of the farm or ranch activities, be it labor or management.” Hall v. Progress Pig,
Inc., 610 N.W.2d 420, 428 (Neb. 2000), emphasis added. The Nebraska Supreme Court has interpreted the
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a feedlot, due to his need for access to medical care. Although Ehler does not allege that
his disability prevents him from living on his family farm, he is employed at a different
location in a business that accommodates his physical disabilities. (Ehler Decl. | 7).
Ehler, therefore, faces the option of living idly on his farm where he cannot engage in
productive labor, or maintaining gainful employment that accommodates his disability at
a location removed from the farm. Dahlgren and Ehler, therefore, cannot work on farms
or at feedlots due to their physical disabilities, and they cannot live on their farms without
sacrificingktheir health and/or their livelihoods.

The facially-neutral standards in Initiative 300 have a disparate impact on Dahlgren
and Ehler, due to their disabilities. Specifically, Initiative 300 denies Dahlgren and Ehler
the benefits of owning agricultural property in limited liability companies, as a result of their
disabilities. Non-disabled farm owners who can live on their farms or engage in daily
physical labor on their farms are not so precluded. Dahigren and Ehler are “qualified
individual[s] with a disability,” under the ADA, because each is qualified to own farmland
in a limited liability company, but for Initiative 300's prohibition. Each, by reason of his
disability, has been excluded from participation in or otherwise denied the benefits of such
an ownership arrangement, and thereby suffered discrimination through the application of‘

Initiative 300.°

term “labor” as “associated with physical activity,” and meaning “work, esp. of a hard or fatiguing kind; toil.”
Id. “'In legal significance labor implies toil; exertion producing weariness; manual exertion of a toilsome
nature.” Id., quoting American Surety Co. of New York v. Stuart, 151 S.W.2d 886, 887 (Tex. App. 1941).

¥ The U.S.District Court for the District of South Dakota reached the same conclusion with respect
to ADA challenges to the nearly-identical South Dakota constitutional amendment. South Dakota Farm
Bureau, Inc. v. Hazeltine, 202 F. Supp. 2d 1020, 1039-43 (2002), rev'd on procedural grounds, South Dakota
Farm Bureau, Inc. v. Hazeltine, 340 F.3d 583, 583-91 (8" Cir. 2003).
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If this were a case brought under the ADA to challenge arule, policy or practice, one
might inquire whether the Plaintiffs had requested ‘reasonable modifications” to
accommodate their disabilities under42 U.S.C. § 12131(2). Areasonable accommodation
of the Plaintiffs’ disabilities might be to require that they lease their property to a qualified
person, or employ such a person to reside on the property to perform day-to-day labor and
management. Because itis not a mere policy or practice that is challenged, however, but
a provision in the Nebraska Constitution, it is fruitless for the Plaintiffs to request an
accommodatio‘n that the Defendants cannot grant.

State laws and constitutional provisions are preempted by federal law when it is
impossible to comply with both, or where the state law stands as an obstacle to the
accomplishment of the full purposes and objectives of Congress. South Dakota Min. Ass’n
Inc. v. Lawrence County, 155 F.3d 1005, 1009 (8" Cir. 1998), citing California Coastal
Comm’n v. Granite Rock Co., 480 U.S. 572, 581 (1987). Because Initiative 300 conflicts
with the ADA and stands as an obstacle to the accomplishment of Congress’s purposes
in enacting the ADA, Initiative 300 is invalid under the Supremacy Clause of the United
States Constitution. As prevailing parties under their ADA claim, Dahlgren and Ehler may
apply for reasonable attorneys fees under 42 U.S.C. § 12205.

Vil. Severance

Twenty-six words, stated twice within Initiative 300, gave rise to the Plaintiffs’
challenge, and to this Court’s conclusion that Initiative 300 does violate certain of the
Plaintiffs’ rights. Those words, that help define the exemptions for family-farm limited

partnerships and family-farm corporations, are: “at least one of whom is a person residing
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on or actively engaged in the day to day labor and management of the farm or ranch . . .
. The final question this Court must address is whether those words or some other
discrete portion of Initiative 300 can be severed to preserve the remainder.

The Nebraska Supreme Court has used a five-part test to determine whether an
unconstitutional portion of a statute can be severed to preserve the valid portions. That
‘court considers:

(1) whether, absent the invalid portion, a workable plan remains; (2) whether

the valid portions are independently enforceable; (3) whether the invalid

portion was such an inducement to the valid parts that the valid parts would

not have passed without the invalid part; (4) whether severance will do

violence to the intent of the Legislature; and (5) whether a declaration of

separability indicating that the Legislature would have enacted the bill absent

the invalid portion is included in the act.

Jaksha v. State, 486 N.W.2d 858, 873 (Neb. 1992).

Where an initiative for an amendment to the state constitution is concerned,
however, the Nebraska Supreme Court has said that the constitutional parts of the initiative
‘may be saved only if it appears that the unconstitutional part did not constitute an
inducement to the passage of the remaining amendments.” Duggan v. Beermann, 544
N.W.2d 68, 79-80 (Neb. 1996). “Where the expressed . . . intent is not severable, the
inducement cannot be anything less than entire.” Id., citing Fitzgerald v. Kuppinger, 79
N.W.2d 547, 554 (1956).

Initiative 300 could well provide a workable plan, independently enforceable, if the
26 words at issue were stricken. Corporations and syndicates would be prohibited from

engaging in farming or ranching in Nebraska, with exceptions made for family-farm

corporations and limited partnerships. Initiative 300 has no severance clause, however,
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and | cannot conclude that the residency or day-to-day-labor-and-management provisions
in the family-farm exemptions were not an inducement to the passage of Initiative 300. To
the contrary, based on the record before the Court, it appears that those provisions were
an inducement to the passage of Initiative 300 and that it would do violence to the intent
of the voters to sever those provisions. Because the unconstitutional portions are
intertwined with the valid portions, Initiative 300 must be declared unconstitutional in its
entirety.
CONCLUSION

Initiative 300 does not violate the Equal Protection Clause or the Privileges and
Immunities Clause, but does violate the dormant Commerce Clause and the ADA, causing
the Plaintiffs to be prevailing parties under 42 U.S.C. § 1983. The foregoing order involves
a controlling question of law as to which there is substantial ground for difference of
opinion and an immediate appeal from the order may materfally advance the ultimate
termination of the litigation. Accordingly, the United States Court of Appeals for the Eighth
Circuit may, in its discretion, permit an appeal to be taken from this order if application is

made to it within ten days after the entry of the order. (28 U.S.C. § 1292(b)).

IT IS ORDERED:

1. The Defendants’ Objection to Index (Filing No. 80) is denied;

2. The Defendants’ Objection to Index (Filing No. 89) is denied,

3. The Plaintiffs’ Objection to Index (Filing No. 101) is denied;

4, The Defendants’ Motion for Summary Judgment (Filing No. 68, Case No.

8:04cv645) is granted with respect to Count Il of the Complaint, alleging a
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violation of the Privileges and Immunities Clause; Count Ill of the Complaint,
alleging a violation of the Equal Protection Clause; and denied in all other
respects;

5. The Plaintiffs’ Motion for Summary Judgment (Filing No. 82, Case No.
8:04cv645) is granted with respect to Count | of the Complaint, alleging a
violation of the Commerce Clause; Count IV, alleging a deprivation of
constitutional rights under 42 U.S.C. § 1983; and Count V, alleging a
violation of Americans with Disabilities Act; and denied in all other respects;

6. Any party may apply to the United States Court of Appeals for the Eighth
Circuit for permission to pursue an interlocutory appeal within ten days of the
date of this order;

7. Absent a tibmely application for interlocutory appeal, a separate Declaratory
Judgment will be entered in favor of the Plaintiffs on Counts |, IV and V; a
permanent injunction will issue, enjoining the Defendants from enforcing
Initiative 300, and a schedule will be established for the Plaintiffs’ application

for attorneys’ fees as permitted by 42 U.S.C. §§ 1983, 1988 and 12205.

Dated this 15" day of December, 2005.

BY THE COURT:

s/Laurie Smith Camp
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

JIM JONES, TERRENCE M.
SCHUMACHER, SHAD DAHLGREN,
HAROLD G. RICKERTSEN, TODD
EHLER, and ROBERT E. BECKIII,

CASE NO. 8:04CV645

Plaintiffs,

ORDER
V.

JOHN GALE, in his official capacity
as Secretary of State of Nebraska,
and JON BRUNING, in his official
capacity as Attorney General of
Nebraska,

N ' N it it i sl s s “m “w “wst “ewt

Defendants.

This matter is before the Court on the Motion to Continue Stay that accompanied
the Defendants’ Notice of Intent to File Petition for Writ of Certiorari. The Plaintiffs oppose
the motion, arguing in part that the Court lacks jurisdiction over the matter until the
mandate is issued by the United States Court of Appeals. The Plaintiffs are correct that
this Court does not have jurisdiction over the case until the mandate is issued.

IT IS ORDERED:

The Motion to Continue Stay (Filing No. 121) is denied for lack of jurisdiction.

DATED this 26™ day of December, 2006.
BY THE COURT:

s/Laurie Smith Camp
United States District Judge
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 06-1308
Jim Jones, et al.,
Appellees
V.

John Gale, in his official capacity as Secretary of State of Nebraska and Jon Bruning, in his
official capacity as Attorney General of Nebraska,

Appellants

Organization for Competitive Markets, et al.,
Amici on behalf of Appellant
Nebraska Bankers Association, et al.,

Amici on Behalf of Appellee

Appeal from District of Nebraska - Omaha
(8:04-cv-00645-LSC) .

ORDER

Appellants’ motion to stay the mandate has been considered by the court and is

denied.

January 10, 2007

Order Entered at the Direction of the Court;
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

JIM JONES, TERRENCE M.
SCHUMACHER, SHAD DAHLGREN,
HAROLD G. RICKERTSEN, TODD
EHLER, and ROBERT E. BECK IIl,

CASE NO. 8:04CV645

Plaintiffs,

V. ORDER

JOHN GALE, in his official capacity
as Secretary of State of Nebraska,
and JON BRUNING, in his official
capacity as Attorney General of
Nebraska,

Defendants.

N N S —m — “—m “— "t ot st st st

This matter is before the Court on the Defendants’ Motion to Stay all proceedings
in this case, including the issuance of a permanent injunction, pending the United States
Supreme Court's consideration of the Defendants’ Petition for Writ of Certiorari. The
Plaintiffs have filed a brief in opposition to the motion, arguing that the Defendants have
asserted no basis for a stay, have shown no exceptional circumstances justifying a stay,
and have made no showing that the United States Supreme Court is likely to grant
certiorari. In addition, the Plaintiffs argue that this Court may not have jurisdiction to enter |
a stay, because the United States Court of Appeals for the Eighth Circuit has already
denied the Motion for Stay of Mandate. (Filing No. 126, Ex. A). | am persuaded by all of
the Plaintiffs’ arguments. Accordingly,

IT IS ORDERED:

The Defendants’ Motion to Stay (Filing No. 125) is denied.

DATED this 19" day of January, 2007.

BY THE COURT:

s/Laurie Smith Camp

United States District Judge APPENDIX
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEBRASKA

JIM JONES, TERRENCE M.
SCHUMACHER, SHAD DAHLGREN,
HAROLD G. RICKERTSEN, TODD
EHLER, and ROBERT E. BECK Ili,

CASE NO. 8:04CV645

DECLARATORY JUDGMENT
AND
PERMANENT INJUNCTION

Plaintiffs,
V.

JOHN GALE, in his official capacity
as Secretary of State of Nebraska,
and JON BRUNING, in his official
capacity as Attorney General of
Nebraska,

Defendants.

N T m “n “ws “mt t “t “w “s st st

Pursuant to the Memorandum and Order issued by this Court on December 15,
2005 (Filing No. 107); the Opinion and Judgrhent of the United States Court of Appeals for
the Eighth Circuit dated December 13, 2006 (Filing Nos. 128 and 129-1); and the Mandate
of the United States Court of Appeals for the Eighth Circuit dated January 18, 2007 (Filing
No. 124):
IT IS ORDERED:
1. Declaratory judgment in favor of the Plaintiffs is granted, in part, as follows:
(a). Neb. Const. Art. XIl, § 8 (“Initiative 300") interferes with interstate
commerce in violation of the Commerce Clause of the United States
Constitution;
(b). The Nebraska Secretary of State and Nebraska Attorney General, in

their official capacities, have deprived Plaintiffs of their rights under the

APPENDIX
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Commerce Clause in violation of 42 U.S.C. § 1983 by virtue of the
enforcement of Initiative 300; and
(c). Initiative 300 violates the Americans with Disabilities Act, 42 U.S.C. §
12132;
2. The Defendants are perménently enjoined from enforcing, or taking any steps
to enforce, Initiative 300; and
3. Counsel for the Plaintiffs may submit an application for their attorneys’ fees
pursuant to 42 U.S.C. § 1988 and 42 U.S.C. § 12205."

DATED this 25" day of January, 2007.

BY THE COURT:

s/Laurie Smith Camp
United States District Judge

' Counsel for the Plaintiffs should contact chambers to indicate how much time they
will require for the submission of their application for attorneys’ fees. The Court will then
set a briefing schedule for the resolution of issues related to the award of attorneys’ fees.



