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The Solicitor General agrees that there is “a conflict
among the circuits concerning the applicability of 26 U.S.C.
67(e)(1) to investment-advice fees paid by a trust,” and ac-
knowledges “the importance of the issue to taxpayers and tax
administration.” Brief for the Respondent in Opposition
(“Opp.”) 5. He thus does not dispute that the requirements
for certiorari are met here. See S. Ct. R. 10(a). The only
reason he gives why certiorari should not be granted is that it
is possible that the Treasury Department will at some point
in the future issue some kind of regulation. The Govern-
ment’s consistent position, including below, has been that §
67(e) is unambiguous, leaving no room for regulatory action
interpreting it or for Chevron deference. See Br. for Appel-
lee below at 26; Chevron USA, Inc. v. NRDC, 467 U.S. 837
(1984). The Solicitor General now argues, though, that a
regulation would “likely” resolve the need for review here
because under National Cable & Telecomms. Ass'n v. Brand
X Internet Services, 545 U.S. 967, 982-983 (2005), reason-
able regulations due Chevron deference can trump prior
Court of Appeals constructions of statutory language so long
as those courts have not held the statutory language “unam-
biguous.” He candidly acknowledges that there is not even a
“final draft” of aregulation and that “staff-level review” is
not yet complete. Opp. 6. He does not provide the text even
of the nonfinal draft regulation he assertsis under review.

First, because interpretive tax regulations do not receive
Chevron deference, and because courts on different sides of
the Circuit split here have in any event held the statutory
language unambiguous, no regulation could resolve under
Brand X the issue that divides the Circuits in this case. Sec-
ond, it is not the practice of this Court to deny certiorari
based on the mere potential that anticipated action by some
other branch will affect the need for review. See, e.g., Gon-
zales v. Duenas-Alvarez, 127 S. Ct. 35 (2006) (granting cer-
tiorari in the face of pending legidation that would have re-
solved the issue presented); Rush Prudential HMO, Inc. v.
Moran, 533 U.S. 948 (2001) (same); Thomas v. Outboard
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Marine Corp., 479 U.S. 811 (1986) (same). That is espe-
cially true where, as here, the supposedly problem-solving
regulation has not even been finally drafted.

I. No Regulation Could Resolve the Need for Review Here

A. The Solicitor General’s argument (Opp. 6.) is prem-
ised upon an as-yet-unwritten final regulation “interpreting
Section 67(e)(1).” But such aregulation would not affect the
need for review here. What the Solicitor General positsisan
interpretive tax regulation. Such regulations are not given
Chevron deference by this Court, but are measured under the
weaker National Muffler standard of deference. Boeing Co.
v. U.S, 537 U.S. 437, 448 (2003) (citing Cottage Sav. Assn
v. Comm'r, 499 U.S. 554, 560-561 (1991), in turn citing Na-
tional Muffler Dealers Assn. v. U.S, 440 U.S. 472, 476-477
(1979)); see Salem, et al., ABA Section of Taxation Report of
the Task Force on Judicial Deference, 57 TAx Law. 717,
761-763 (2004) (Court adheres to National Muffler rather
than Chevron in cases involving interpretive tax regulations).
As Brand X makes clear, judicial decisions are unaffected by
subsequent “agency interpretations to which Chevron is in-
applicable.” 545 U.S. at 983. Even if Respondent’s hy-
pothesized regulation were promulgated, the differing deci-
sions of the Courts of Appeas on the question presented
would thus under Brand X “remai[n] binding law” in their
respective Circuits. 1d. The Circuit split would be unaf-
fected, as would the need for review.

B. Further, even a regulatory construction of § 67(e) due
Chevron deference could not resolve this Circuit conflict.
As the Solicitor General describes (Opp. 7), the conflicting
decisions of the Second Circuit below, on the one hand, and
the Fourth and Federal Circuits, on the other, all found the
language of § 67(e) “unambiguous.” See Pet. App. 15a;
Scott v. United Sates, 328 F.3d 132, 139 (CA4 2003).) Un-
der Brand X, “A precedent holding a statute to be unambigu-

Yt is clear, contrary to the Solicitor General’s suggestion (Opp. 7),
that the Fourth Circuit found no ambiguity in the relevant statutory lan-
guage, since it refused for that reason to consult its legidlative history.
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ous forecloses a contrary agency construction.” Brand X,
545 U.S. at 984. Thus, even if Chevron deference were ap-
propriate, no regulation construing 8 67(e) could resolve the
conflict here. As Respondent essentially concedes (Opp. 7-
8), these divided Circuits at least would remain bound to
their constructions of the statutory language they found un-
ambiguous.?

Respondent argues that the split between the court below
and the Fourth and Federal Circuits is of “little or no practi-
cal significance.” Opp. 8. To the contrary, there is an enor-
mous difference between their two standards; it is dispositive
of this appeal and implicates a wide range of trust expenses
from investment expenses to accounting and attorney fees.
Petitioner argued below that he was entitled to the full de-
duction for his investment advice expenses even under the
Fourth and Federal Circuits Scott/Mellon Bank test because
those costs are not of a type “commonly” incurred by indi-
viduals. See Pet. 27, 29. The Second Circuit did not reach
this issue because it adopted its “more restrictive’ reading of
the statute to permit full deductibility by trusts only of ad-
ministrative costs that could not be incurred by an individual.
Even if Respondent’s hypothetical regulation would be due
Chevron deference it could not eliminate the issue in this
case or affect the need for review.?

[I. This Court’s Practice is Not to Deny Otherwise Ap-
propriate Review Because of the Mere Potential For
Resolution of the Need for Review By Another Branch

Of course, more basically, there is no regulation or even
afinal draft of one here. The words of counsel in a paralel
circumstance seeking cert. in Rush Prudential HMO, Inc. v.
Moran, 536 U.S. 355 (2001), are apt:

2 And, indeed, there is no indication that the Sixth Circuit found any
ambiguity in the statutory language either. See O’Neill v. Comm'r, 994
F.2d 302, 304 (CA6 1993).

% A regulation “adopting the interpretation of Section 67(e)(1) em-
braced . . . below” (Opp. 6) would be unreasonable, and thus for a second

reason not entitled to Chevron deference. Whatever ambiguity 8 67 may
have, it is clear the word “would” does not mean “could.” Pet. 23-24.
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The Solicitor General agrees that there is a stark
conflict between the circuits . . . and that th[e] ques-
tion [presented] “is an important one.” . . . Yet the So-
licitor General recommends against a grant of certio-
rari because legidative proposals pending in Congress
might—if passed and signed by the President—
forestall the need for review here. This Court should
not stay its hand in favor of the mere potential for leg-
islative resolution of this critical question, over which
the circuits are in conflict now. . . .

This Court typically turns aside the suggestion that
it should not decide an issue of national import in a
case that satisfies the stringent requirements for certio-
rari, see S. Ct. Rule 10(a), simply because Congressis
concurrently considering the issue. See Br. for Re-
spondent in BMW of North America, Inc. v. Gore, No.
94-896, at 14-15 (noting that “Congress has consid-
ered, as part of the legidative debate, virtualy all the
proposals that BMW and its amici seek to constitution-
alize,” and that “[t]o date, the House of Representa
tives and the Senate have each enacted legidation [im-
posing federal constraints on punitive damage awards]
that is being reconciled in conference”). That is an ap-
propriate response. . . . For this Court generally to re-
frain from deciding issues that Congress may—but
may not—address would impede this Court in its his-
toric task of resolving live circuit conflicts such as the
one created by the [Court of Appeals's| decision here.

Legidative proposals, even those being “actively
consider[ed]” by Congress, Br. for United States at 9,
are still just that: proposals. . . . It is also a particularly
cavalier response for the Solicitor General to offer,
given the very real practical problems the current con-
flict posesfor [those affected by it.] . . .

Supplemental Brief for Petitioner, Rush Prudential HMO,
Inc. v. Moran, No. 00-1021, at 1-4 (2001).
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This Court granted certiorari in Moran, and it should do
so here. See also, e.g., Duenas-Alvarez, 127 S. Ct. 35 (grant-
ing certiorari in parallel circumstance though both Houses of
Congress had passed language to resolve issue); Thomas,
479 U.S. 811 (1986) (granting cert. in paralel circumstance
though Conference Committee had agreed on the relevant
language to be included in the final bill). The potential for
resolution of the conflict here by another branch is at least as
speculative as it was there, lying at best severa years (and
many billions of tax dollars) in the future. Even if a final
regulation could resolve the Circuit conflict, the Solicitor
Genera can offer no assurance—and does not purport to-that
such a regulation will be adopted that will address the issue
before the Court, or even that afinal draft will be produced.
A. No regulation, or even proposed regulation, has been
promulgated and there is no reason to believe any final
regulation will addresstheissue presented here.

There is no regulation, nor even any proposed regulation,
that addresses the meaning of 8 67(e). The Treasury De-
partment has not promulgated even an interim or temporary
regulation. This statute was passed 21 years ago. The first
Court of Appeals ruling rejecting the Commissioner’s posi-
tion was handed down 14 years ago. See O'Neill v. Comm'r,
994 F.2d 302, 304 (CA6 1993). Yet IRS and Treasury staff
have not even agreed upon a draft of any relevant regulation.

The Solicitor General does not even assert that any final
regulation will actually address the question upon which the
Circuits are divided. He says only that “the process of pre-
paring a proposed rulemaking” is “underway.” Opp. 6. He
notes that the IRS's 2006 Priority Guidance Plan (“PGP”)
includes among the 264 projects listed as “priorities’ for pro-
viding further guidance, the provision of “Guidance under
section 67 regarding miscellaneous itemized deductions of a
trust or estate.” See Office of Tax Policy & IRS, Department
of the Treasury, 2006-2007 PGP at 10 (August 15, 2006).
The Solicitor General says that a draft of a notice of pro-
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posed rulemaking is being examined by staffers “[i]n accor-
dance with” the PGP. Opp. 6.

To begin with, the PGP is itself only a kind of internal
“to do” list for the IRS. Its promulgation is not required and
completion of the projects on it is not mandated by law or
regulations. There are thus items that have remained on that
list unaddressed for many, many years. For example “Regu-
lations under section 529 regarding qualified tuition pro-
grams,” which is on the current PGP has appeared on every
annual list since 1999. Compare Updated 2006-2007 PGP at
9, avalable a http://www.irs.gov/publ/irs-utl/2006-
2007pgp.pdf with 1999 PGP at 5, available at http://www.
treasury.gov/press/rel eases/reports/tpplan99. pdf

Second, while the PGP frequently states that what will be
provided is “Regulations,” with respect to § 67 it states only
that “Guidance” will be provided. IRS Guidance can take
many forms, including revenue rulings and procedures, no-
tices and technical advice memoranda. The PGP would be
satisfied by the issuance of any of these, even if the IRS
“presently intends . . . to commit resources’ to issuing a
regulation. Opp. 5-6. The Solicitor General’ s argument for
denial of course turns upon the hypothetical regulation he
posits being entitled to Chevron deference. See Opp. 6-7.
Even if the regulation he posits would be entitled to that def-
erence, but see supra, other forms of IRS guidance are not.

Third, the PGP doesn’t say the guidance will address the
meaning of § 67(e), nor does the Solicitor General. The PGP
says the IRS hopes to issue “Guidance under section 67 re-
garding miscellaneous itemized deductions of a trust or es-
tate.” See Updated 2006-2007 PGP at 15. This is a broad
topic including other subsections of § 67. A regulation ad-
dressing any one of them would satisfy the PGP.*

* A “proposed regulation” of which Petitioner is aware would satisfy
the PGP even though it would have no impact on this case. That regula-
tion is described in an internal IRS Memorandum dated May 10, 2006,
that would deal with whether under § 67(a) the two-percent floor applies
to deductions on the individual income tax returns of beneficiaries re-
ceiving income from trusts, not with deductions made by trusts under §
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Most significantly, the Solicitor General does not even
tell this Court what the “ draft of the notice of proposed rule-
making” says, even though the “staff-level review” is said to
be scheduled for completion three business days after the
filing of the Government’s Brief in Opposition. Opp. 6. In-
deed, the Solicitor General says only that the regulatory
process is “[i]n accordance with the PGP,” which means it
could relate to anything having to do with “miscellaneous
itemized deductions of atrust or estate” under any part of 8
67. There is thus no evidence — and the Government does
not assert — that a regulation is even anticipated that will
“adop[t] the interpretation of Section 67(€)(1) embraced by
the court below.” Opp. 6 (asserting that review would not be
necessary “if” such aregulation were adopted).

B. Any final regulation islikely years away.

Beyond this, there is all that stands between the Salicitor
Genera’ s unpresented “draft,” Opp. 6, and a properly prom-
ulgated final regulation that might be entitled to some defer-
ence. First, no text has even been finalized. “Staff-level re-
view” —the lowest level —isitself not yet complete. Because
of its internal inconsistencies, see Pet. 28, the Commis-
sioner’s position presents a difficult, even impossible, inter-
pretive and thus regulatory problem, one that the IRS has
refused to address for decades. The steps between a nonfinal
draft and a notice of rulemaking at the IRS are complex.
Generadly drafts are distributed to 16 types of IRS offices.
See Internal Revenue Manua 32.1.6.7.2 available at
http://www.irs.gov/irm/part32/ch01s07.html.  The proce-
dures at the staff-level include review and comment by all

67(e) on their fiduciary income tax returns. See Reply Brief Appendix 1a
(reprinting Memorandum). Respondent does not say this is the proposed
regulation to which he refers, but, if adopted, it would be irrelevant to the
need for review in this case. Under it the fiduciary tax return filed by a
trust itself would be “unchanged,” and precisely the same under “current
or proposed law.” Rep. Br. App. 7a. This case is about how the deduc-
tion affects the Trust’s income (specifically, its capital gains, taxed at the
trust level, retained as corpus, and not included in the income distributed
to beneficiaries).
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affected IRS offices and counsel. 1d. 32.1.6.7. There are
complex disagreement resolution procedures. Id. 32.1.6.3.
Once adraft is“final,” it must be reviewed and approved by
a Branch reviewer, an Assistant or Associate Chief Counsel,
a Deputy Chief Counsel, the Chief Counsel, the Assistant to
the Commissioner, and the Commissioner. Id. 32.1.6.8.4.
Then it must undergo review anew at Treasury, beginning
with an Attorney-Advisor, then the Tax Legidative Counsdl,
and up through the Assistant Secretary for Tax Policy. Id.

More significantly, any proposed regulation would then
have to survive notice and comment intact. Notice and
comment on tax regulations typically stretchesinto a several-
year process. See, e.g., 26 CFR 1.643(b)-1 (notice of pro-
posed rulemaking issued February 15, 2001, final regulation
published January 2, 2004). Sometimes it can take aslong as
fifteen years. See, e.g., 26 CFR 1.401(a)(9)-1 (notice of pro-
posed rulemaking issued July 27, 1987, final and temporary
regulations published April 17, 2002). Adoption of any
regulation like the hypothetica one the Solicitor General
says would cut against certiorari review here would face
enormous opposition from the most important relevant ele-
ments of the bar and the financial services industry. The
American Bar Association Section on Real Property, Probate
and Trust Law on April 28, 2007, adopted a recommendation
asking the ABA Board of Governors to pass a resolution urg-
ing “that Section 67(¢€) . . . be interpreted to allow a trust or
estate a full deduction from gross income for investment
management and advisory fees.” Reply Br. App. 10a; see
also Brief amicus curiae of American Bankers Association,
et al. 7-13. There is no reason to think (and Respondent
does not say) thereisaquick regulatory fix here.

C. Thereisno adequate basisfor denial here.

As this Court and the Solicitor Genera have recognized,
the likelihood and timing of action by another branch that
may affect a case pending before this Court are the signifi-
cant factors in this Court’s determination how to proceed.
See, eg., Petition for Certiorari, Gonzalez v. Duenas
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Alvarez, 05-1629, at 22 (2006) (successful certiorari petition
of Solicitor General arguing that while both Houses of Con-
gress had passed legidlation that would have resolved Circuit
split and need for review, bill’s final passage was “[a]t this
point . . . uncertain”); Petition for Certiorari, Thomas v. Out-
board Marine Corp., No. 85-1735, at 17 (1996) (same, argu-
ing that although congressional conferees had agreed upon
provison that would have resolved the need for review,
“prospects for and timing of final passage. . . are . . . uncer-
tain”). The likelihood of atimely or relevant final regulation
affecting the split in authority here (even if one could) is
even less than the likelihood of timely resolution in cases
like Duenas-Alvarez, Moran or Thomas. There, statutory text
that would have altered the legal landscape was at least
pending before Congress, and would have had immediate
effect if enacted into law. Thisisfar more speculative.

The Solicitor General ultimately concedes that his regu-
lation will be issued only “barring substantive or policy-level
objections’ at the IRS or Treasury Department. Opp. 6. He
thus asserts essentially that the IRS and Treasury will issue a
regulation if they decide to. And he merely clams that what
comes out of the regulatory process will “likely” resolve the
issuein thiscase. Opp. 5. The same could be said in amost
any case presenting a split in authority about a statute that is
administered by afederal agency.

The Solicitor General knows and has long known what
has to be done if the Government is to attempt to employ its
regulatory authority to prevent this Court’s review of an oth-
erwise certworthy issue. See, e.g., Brief for Respondent,
Mouelle v. Gonzales, No. 05-1092, at 4 (2006) (Solicitor
General Clement) (“DHS and DOJ have . . . ‘undertaken to
resolve the [circuit] conflict by issuing interim rules, effec-
tive [prior to the date of the Brief in Opposition] that repeal
[regulations about the validity of which the Circuits are di-
vided].”); Brief for the United States in Opposition, San
Pedro v. United Sates, No. 96-40, at 10 (1996) (Acting So-
licitor General Dellinger) (“[T]o resolve the uncertainty” cre-
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ated by a split among the Circuits concerning the power of a
United States Attorney to bind the INS, “the Attorney Gen-
eral . . . issued new regulations’ prior to submission of the
Brief in Opposition and effective within days thereafter codi-
fying the scope of that power.). Here there is not even a
temporary regulation. Even under the pressure of the Solici-
tor General hoping to avoid review by this Court, the Gov-
ernment has failed to make a credible start. And in failing to
provide this Court with the text of any proposed regulation,
Respondent deprives it, and Petitioner, of the necessary and
appropriate opportunity to evaluate whether and how that
regulation would actually affect the issue before the Court.”
Finaly, it would be particularly inappropriate to deny re-
view on this speculative basis in a case like this. The issue
in this case involves hillions of dollars annually and recurs
constantly. Yet if the Court denies review here, it is not
likely to see another case presenting this issue for many,
many years. This case presents a classic free rider problem.
While the total amount of tax liability is enormous, each tax-
payer'sisnot. Here, for example, $4,448.00 is at issue. The
cost of litigation thus far exceeds the economic benefit any
individual taxpayer stands to gain. Nonetheless, taxpayers
should in coming years be able to deduct the expenses at is-
sue, if that iswhat is permitted by law. At the same time, the
Commissioner deserves aclear ruling if his position isright.°

CONCLUSION
The Petition for Writ of Certiorari should be granted.

® Even if it were possible that a regulation could resolve the division
in authority here, which it is not, such a regulation would not eliminate
all the reasons review is appropriate. It would not affect Petitioner’s
case, nor the tax liability of the myriad other taxpayers filing affected
returns prior to its effective date. Significantly, Respondent does not
claim this is an insignificant category. With expenses each year for in-
vestment advice estimated in the billions of dollars, the effect of the deci-
sion below on this class alone is enormous.

® Respondent does not actually defend the decision below (which re-
jected his position), arguing only that it is “reasonable.” Opp. 8. His
merits arguments (Opp. 8-13) are adequately addressed in the Petition.
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