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i
QUESTIONS PRESENTED

On April 4, 2006, the United States Court of Appeals
for the Second Circuit reversed the District Court’s decision
that the Averill Park Central School District had not violated
the First Amendment rights of its former Athletic Director
Louis Cioffi, and remanded Cioffi’s First Amendment claim
for jury trial. in so doing, the Second Circuit concluded that
Cioffi’s speech touched on matters of public concern and
Wwas accordingly protected under the First Amendment. Eight
weeks later, on May 30, 2006, this Court decided Garceetti v,
Ceballos, 126 S. Ct. 1951 (2006), holding that the First
Amendment does not protect statements made by public
employees pursuant to their professional duties. The Second
Circuit, in attempting to anticipate this Court’s then-pending
decision, incorrectly assumed that public employee’s speech
would remain protected, even when made withip the scope
of his or her official duties, so long as it touched on a matter
of public concern. This Court’s decision in Garcert; calls
into question the decision of the Second Circuit, and
necessitates this petition for review on the following
questions:

1. Whether the United States Court of Appeals for the
Second Circuit has extended First Amendment protection to
any speech by a public employee which touches on a matter
of public concern, without due regard for whether the
employee spoke within the scope of his official duties, and

inconsistent with this Court’s recent decision in Gareetti v,
Ceballos?
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i
QUESTION PRESENTED

After Jones v. Flowers, 126 S.Ct. 1708 (2006), is
the procedure set forth in Rule 7004(b), Federal Rules of
Bankruptcy Procedure unconstitutional because it does
not require a court-appointed Trustee to affirmatively
take any additional efforts when a mailed notice is
returned undelivered before taking the property in
deviation with the rules of cjvil procedure thereby

liberalizing the requirement of notice under the due
process clause?
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QUESTIONS PRESENTED

1. Whether a district court, under Fed. R. Civ. P
54(b), may properly enter a partial final judgment (subject
to immediate appeal) resolving some — byt not all - of a
plaintiff’s legal theories, where the purportedly separate
and certifiable “claims for relief” arise from substantially
the same facts as the unresolved claims, are subject to the
same defense as the unresolved claims, seek substantially
overlapping relief as the unresolved claims, and arise from

facts that also form the basis of unresolved counterclaims.

2. Whether a Rule 54(b) judgment may be upheld,
despite the substantial factual and legal overlap between
adjudicated and unadjudicated causes of action, defenses,
and requested remedies, on the grounds that (a) an imme-
diate appeal might eliminate the Possibility of two trials in
the event of an appellate reversal, (b) the underlying
litigation is not “routine” (Wood v. GecC Bend, LLC, 422
F.3d 873, 882 (9th Cir. 2005)), or (c) the appeal “revolves

around a single issue” purportedly distinct from the
remaining claims.
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QUESTIONS PRESENTED

The presence of 19 packages of cocaine on the M/V
FRIENDLY EXPRESS in the Port of Miami, Florida, on July
2, 1998, resulted in two S€parate actions of the Government
- the filing of an in personam civij penalty action against the
obligors of a $50,000 international transportation bond and
the filing of an in rem forfeiture action against the vesse].
While both actions are authorized by law, a significant federal
ISSue exists as to whether Supreme Court precedent on res
Judicata was ignored or improperly limited, where the
Eleventh Circuit held that the settlement of the forfeiture case

did not preclude seeking civil penalties against a party not
involved in the forfeiture action or its settlement .

On June 7, 2000, the United States ang Ameritrade
entered into a settlement agreement of the in rem forfeiture
action. Under that agreement, the vessel wag forfeited to the
government. The government paid Ameritrade $5,306.83 in
satisfaction of its claims and allowed it to file ap out-of-time
administrative petition for relief within thirty (30) days of the
agreement contesting the civil penalty. On Jupe 27,2000, the
District Court granted the governmen’s motion for default
judgment of forfeiture against the vessel and approved and
adopted the settlement agreement.

The Civil Penalty Case. The obligors under the bond
were the ship’s agent, Ameritrade, ac nrineioo .
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i
QUESTION PRESEN TED

The Constitution forbids courts from exercising

ant unless the defendant
um. The California courts

The court below applied this
doctrine to exercise jurisdiction over a Canadian defendant

whose indirect Indiana subsidiary sold products in California,
only because the parent purchased different products from
the subsidiary outside California. Ig California’s doctrine,
which conflicts with every federal Circujt that has considered
the issue, constitutionally permissible?
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QUESTIONS PRESENTED

Did the foreign defendants waive the right to assert
sovereign immunity under 28 U.S.C. §1605(a)(1) of the

Foreign Sovereign Immunity Act where they expressly
waived such immunity?

Did the foreign defendants waive the right to assert
sovereign immunity under 28 U.S.C. §1605(a)(2) where the
plaintiff acted as the defendant’s agent-in-fact while

conducting commercial activity in the United States and
was directly affected?
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QUESTIONS PRESENTED

The Third Circuit reversed the United States
District Court for the District of New Jersey, which
had dismissed an action for attorney’s fees pursuant
to the Individuals with Disabilities Education Act
(“IDEA”), 20 U.S.C. §1400, et seq. The parties to the
dispute - a local educational agency (“LEA”) under the
IDEA and a student eligible for services there under -
had settled a due process matter that had been filed
by the family, without a hearing having taken place.
Attorney’s fees were then sought in the District Court.
Although rejecting the LEA’s position that the
Consent Orders entered by the Administrative Law
Judge (“ALJ”) failed to satisfy the standards
enunciated by this Court in Buckhannon Board &
Care Home, Inc. v. West Virginia Department of
Health & Human Resources, 532 U S. 598 (2001), the
District Court nonetheless dismissed the Complaint
on the grounds that the relief obtained was de
minimis.

The Third Circuit reversed. While agreeing with
the District Court that the Buckhannon standard was
satisfied, in disagreement with at least one other
circuit (the Eighth), the Third Circuit found that
reimbursement of $495 plus restoration of the status
quo existing before the filing of the due process
petition was enough to Justify award of a fee.
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QUESTIONS PRESENTED

If the collective-bargaining agreement that is in
existence on the date a union employee retires provides to
that employee the right to receive pension benefits for the
rest of his or her life, those benefits become contractually
vested on his or her retirement date. Under well-
established law, after that employee retires, his or her
former employer may not modify or terminate the retiree’s
contractually vested benefits without the actual consent of
the retiree. The questions presented are:

(D

(2)

Is an employer who is reorganizing under Chap-
ter 11 of the Bankruptcy Code obligated to sat-
isfy the requirements of 11 U.S.C. § 1113 and
negotiate in good faith with an authorized repre-
sentative for retired employees who have con-
tractually vested pension rights before the

employer modifies or terminates the pension
benefits?

If a bankruptcy court approves an agreement be-
tween a Chapter 11 debtor and a union that only
represents active employees, and the agreement
modifies the pension benefits of the debtor’s re-
tired employees, including non-tax-qualified pen-
sion benefits that are not insured by the Pension
Benefit Guaranty Corporation, even though the
debtor failed to negotiate with an authorized rep-
resentative for retired employees or comply with
the other requirements of 11 U.S.C. § 1113 with
respect to its retirees, should a reviewing court
vacate the order approving the agreement and

require the debtor to comply with 11 U.S.C.
§ 11137
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i
QUESTIONS PRESENTED

1) Where the Bankruptey Court, acting as the trial
court, fails to make a finding of fact on 5 critical issue,
should the Appellate Courts remand the case to the
Bankruptcy Court to make that finding of fact?

2) Is a fully assigned life insurance policy part of a
bankrupt corporation’s estate?




