IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

SAIFULLAH PARACHA,
Petitioner,
V. No. 06-1038

' ROBERT M. GATES, Secretary of Defense,

Respondent.
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FILING IN SUPPORT OF MOTION FOR STAY OF ORDER
REQUIRING RESPONDENT TO FILE REVISED CERTIFIED KNDEX
AND MOTION FOR LEAVE TO FILE
In our August 20, 2007 motion, respondent asked the Court t04stay or extend
~ the order 'mandatin-g the filing of a }revised certified index by Septémbér 13.
Speciﬁcally; we requested that the revised certified index be due thirty days after this
Court has disposed of any tilﬂely-ﬁled rehearing peﬁtion in Bismullah. Respondent
seeks leave to file this additional relevant information in support of the nﬂdtion. ‘
1. Respondent wishes to inform the Court that the Solicitor General has
authorized the filing of a petition for rehearing en banc in Bismullah. The
G’overﬁment pians to file the petition by September 7, 2QO7, in advance of the current

~ due date (September 13, 2007). Further, the Government will be seeking expedited

consideration of the petition and expedited rehearing if en banc is granted. In light -




of this new information, respondenf renews his request that the Court stay, or, at a
minirum, extend the deadline for the filing of the cértiﬁed index in this case (which
we construe as mandating provision of the record as deﬁnéd by Bi&mullah to counsel
éf record, with the necessary se;curity clearances,‘ on that date).

2. At the time the Government filed its motion, its discussion was primarily
addréssed to the burdens and propriety of producing the records in this ca;s,e prior té
the dispoéiﬁon of the en banc petition in Bismitllah. There have been developménts'
in other Detainee Treatment Act cases that bear upon that motion.

Counsél in the Bismullah and Parhat cases filed motions seeking orders
requiring production of the record as defined by Bismullah by September 13. The
Government has opposed those motions. Those cases involve a total of eight
detainées, with eight separafe records. _} As we have explained, the re_éord as defined
by Bismullah is not simply a collection of papers sitting in a box at the Defense
- Department. It is a massive undertaking just to pfoduce the recdrd ih this one case.
Producing it by September 13 is not possible‘ without pot_entially compromising the
reliability of the production and without also ﬁmdaméntaﬂy coﬁpromising the
intelligence agencies’ abilities to redact sensitive ‘natiqnal ‘security material, as
penﬁitted by this Coﬁrt’s Bismullah decision. See Bismullah, Slip Op. at 17

(recognizing that the presumption that counsel “needs to know” classified material




in the recofd “is overcome to the extent the Government seeks to withhold from
counsel highly sensitive information, or information pertaining to a highly sensitive
source or to anyone other than the detainee). That redection process requires line-
by-line review by a trained intelligence analyst. We have been advised by the
officials responsible for this precess that the current deadline simply does not permit
adeqnate time fer that vital process to be carried ont.

N This Court’s establishment of the September 13 deadline here not only spurred
' ;che motionin Bisnéullah and Parhat seeking the same September 13 deadline, but also
opened the door to the Court’s entry of numerous other scheduling orders mandating

production of the record, as defined by Bismullah, in seven additional detainee cases

(requiring production of the "reeords for three detainees by September 24).These
additional orders and fast approaching deadlines simply multiply the extraordinary
| d1fﬁculty of the unprecedented task being 1mposed by the Court. |

| Asinthe present case, we submlt these deadlines should be stayed temporarlly
pending the outcome of the en banc process. The en banc process will, ywe hope,

clarify and limit the nature of the production required. As we noted in our August 20

! Orders were issued in 41 Ginco v. Gates, No. 07-1090 (record due 10/3/07);
Chaman v. Gates, No. 07-1101 (record due 10/25/07); Hamad v. Gates, No. 07-1098
(record due 10/15/07); Mahnut v. Gates, Nos. 07-1066, 07-1340, 07-1341 (record for
three detalnees due 9/24/07).




motion, the parties disagree as to the scope of the recérd specified in Bismullah. This
Court’s’ dispositiori of the en banc petition may resolve, or at least provide clear
guidance, as to the nature andv confines of the record thaf must be produced. Thus,
the date for requiring production of the record shoul_d await the disposition of the en
banc petition. Moreover, as explained above, fhe current deadlines cannot possibly
be met without éompromising bbth the reliability of the prodﬁction and ﬁational
security interests.

Acco‘rdiﬁgly, we respectfully ask that this Court enter a témporary stay of the
deadline in this case, at least while the Court considers the government’s rehearing
petition on an expedited basis. The Government will be requesting the same relief

in the other cases where the Court has entered production orders.




CONCLUSION :
" For tﬁe foregoing reasons, and those set forth in the Government’s August 20, |
2007 motion, the Government resp;—thfully requésts that its obligation to file arevised
cert-iﬁed index be stayed until thirty days after this Céurt has disposed of the
Goveminent’s rehearing petitivonlin Bismullah. In the alternative, the Govérnment
seeks.é thirty-day extension of time.
Respectfully subinitted,

DOUGLAS N. LETTER
(202) 514-3602

(LI

ROBERT M. LOEB
(202) 514-4332

Gy W/W?TZ

CATHERIKE Y. HANCOCK
(202) 514-3469

Attorneys, App_ellate Staff
Civil Division, Room 7236

U.S. Department of Justice
950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

AUGUST 2007




CERTIFICATE OF SERVICE
—_ 71 -
I hereby certify that on this day of August, 2007, I served the foregoing
“FILING IN SUPPORT OF MOTION FOR STAY OF ORDER REQUIRING
RESPONDENT TO FILE REVISED CERTIFIED INDEX AND MOTION FOR
LEAVE TO FILE,” by causing an original and four copies to be served on the Court
via hand delivery and one copy to be sent to the following counsel via e-mail and

first-class U.S: mail:

David H. Remes

Jason M. Knott -

Covington & Burling LLP
1201 Pennsylvania Ave., NW
Washington, DC 20004-2401
202-662-6000

Gaillard T. Hunt

1409 Gleason Street

Silver Spring, Maryland 20902 ,
301-530-2807 ' .
Robert M. Loét”

Counsel for Respondent




