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QUESTION PRESENTED

Section 304 of the Copyright Act, 17 U.S.C. § 304, pro-
vides (with irrelevant exceptions) that the author of a work
or (if the author is deceased) the author’s surviving spouse
or lineal descendants may on one occasion terminate a previ-
ous transfer or license of the copyright, “notwithstanding
any agreement to the contrary.” In this case, which involves
the copyrights in Winnie-the-Pooh and other works by A.A.
Milne, petitioner, Milne’s granddaughter, sought to exercise
her rights under Section 304 to terminate a license granted
by Milne in 1930. The Ninth Circuit ruled, however, that
petitioner’s statutory termination rights had been nullified
by an agreement between the licensee and a trust that
owned Milne’s copyrights by bequest, in which the trust
agreed with the licensee to “revoke” and “regrant” the 1930
license, for the purpose of preventing members of the Milne
family from exercising their statutory termination rights.

The question presented is whether a copyright owner
that is not a member of the author’s family and a copyright
licensee can defeat the statutory termination rights of the
author’s family by agreeing to “revoke” and “regrant” a li-
cense in the work.

@



ii

PARTIES TO THE PROCEEDINGS

In addition to the parties named in the caption, Disney
Enterprises, Inc., is a plaintiff in the district court, and Har-
riet Jessie Minette Hunt is a third-party defendant in the
district court.
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IN THE

Suprene Cmut of the United States

No. 05-

CLARE MILNE, BY AND THROUGH
MICHAEL JOSEPH COYNE, HER RECEIVER,
Petitioner,
V.

STEPHEN SLESINGER, INC.,
Respondent.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Petitioner Clare Milne, by and through Michael Joseph
Coyne, her Receiver appointed by order of the English
Court of Protection, respectfully petitions for a writ of cer-
tiorari to review the judgment of the United States Court of
Appeals for the Ninth Circuit in this case.

OPINIONS BELOW

The decision of the court of appeals (App. 1a-20a) is re-
ported at 430 F.3d 1036. A memorandum order of the court
of appeals, denying respondent’s motion to take judicial no-
tice of certain alleged facts (App. 3ba-37a), is unreported.
The decision of the district court granting judgment on the
pleadings to respondent and denying summary judgment to
petitioner (App. 21a-32a) is unreported.

JURISDICTION

The judgment of the court of appeals was entered on
December 8, 2005. A timely petition for rehearing was de-
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nied on January 18, 2006. App. 33a. The jurisdiction of this
Court is invoked under 28 U.S.C. § 1254(1).

STATUTORY PROVISIONS INVOLVED

The pertinent provisions of Sections 203 and 304 of Title
17, United States Code, are set forth in the appendix to this
petition (App. 47a-58a).

STATEMENT

This case concerns the ownership of the copyrights in
Winnie-the-Pooh, The House at Pooh Corner, When We
Were Very Young, and Now We Are Six (the “Pooh Works”),
which currently expire around 2020. This case also concerns
Section 304 of the Copyright Act, 17 U.S.C. § 304, which re-
flects a congressional policy that authors’ families should
have the right to recapture the value of copyrights in works
that prove unexpectedly popular by terminating prior li-
censes granted in such works. The Ninth Circuit, in contra-
vention of that policy and in conflict with decisions of the
Second Circuit, rejected petitioner’s effort to terminate a
prior license in the Pooh Works granted by her grandfather,
and upheld an agreement designed to avoid Section 304 and
to ensure that control over the copyrights in the Pooh Works
would remain outside the author’s family.

The Pooh Works were written by A.A. Milne and were
published in the United States between 1924 and 1928. In
1930, Milne granted a license in the Pooh Works to Stephen
Slesinger, who in turn granted his rights under the license to
respondent Stephen Slesinger Inc. (“SSI”). SSI sublicensed
certain rights in the Pooh Works to Walt Disney Produc-
tions (“Disney”).!

When Milne died in 1956, he bequeathed his ownership
of the copyrights not to his widow, his then-surviving son,

' Walt Disney Productions was succeeded in its interest in the Pooh
Works by Disney Enterprises, Inc., which is a plaintiff in this case. Dis-
ney Enterprises, Inc., is a wholly-owned subsidiary of The Walt Disney
Company.
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Christopher Robin Milne, or his then-unborn granddaughter,
petitioner Clare Milne, but to the Milne Trust. The Milne
Trust was succeeded in ownership of the copyrights to the
Pooh Works by the Pooh Properties Trust (“Trust”). The
trustees of the Trust are not members of the Milne family,
and the Trust is legally distinct from any member of the
Milne family.

In this case, petitioner Clare Milne attempted to exer-
cise a right, granted by Congress in Sections 304(c) and (d)
of the Copyright Act, 17 U.S.C. § 304(c)-(d), that allows au-
thors or their surviving lineal descendants to terminate a
prior license in a work, and thereby to recapture ownership
of the copyright. Section 304 reflects a congressional recog-
nition that authors often grant away rights in their works
for small sums when they have relatively little bargaining
power. Congress has determined on several occasions that
authors and their families should have the right to recap-
ture, after a period of time, the benefits of copyrights in
works that prove unexpectedly popular. Clare Milne at-
tempted to obtain the benefit of that congressional policy by
notifying SSI, Disney, and the Trust that she was terminat-
ing her grandfather’s 1930 license to Slesinger and reclaim-
ing ownership of the copyrights in the Pooh Works, as pro-
vided under Section 304.

The Ninth Circuit, however, ruled that Clare Milne’s ef-
fort to reassert ownership over the Pooh Works was ineffec-
tive. The Ninth Circuit concluded that Clare Milne had no
termination rights to exercise because, in 1983, the Trust,
SSI, and Disney—foreseeing that the Milne family might
seek to recapture the copyrights in the Pooh Works as Con-
gress allowed, and intending to foreclose that very possibil-
ity—entered into an agreement that simultaneously “re-
voked” Milne’s 1930 Grant to Slesinger and “regranted” the
same rights to SSI. This 1983 Agreement, the Ninth Circuit
concluded, superseded the 1930 Grant and left petitioner
with nothing to terminate. As we explain below, the reason-
ing underlying the Ninth Circuit’s decision extends far be-
yond this case and opens a loophole that will allow licensees
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and copyright owners other than authors’ family members
(e.g., trusts and foundations that have obtained copyrights
by bequest, and creditors that have obtained copyrights in
bankruptcy proceedings) to nullify family members’ statu-
tory termination rights. That decision is also irreconcilable
with decisions of the Second Circuit that have rejected de-
vices intended to avoid the effect of the statutory termina-
tion right that Congress has granted to author’s surviving
family members.

A. Congress’s Policy Of Allowing Authors And Their
Families To Recapture Copyrights

For almost a century, copyright law has included statu-
tory provisions intended to allow authors and their families
to recapture, after a period of time, rights that the authors
had previously granted away. In the Copyright Act of 1909,
§ 24, 35 Stat. 1075, 1080-1081, Congress provided that a
copyright would last for 28 years but could be renewed by
the author or author’s family for another 28-year term. The
purpose of this renewal provision was to allow authors or
authors’ surviving families to resume control over rights to
copyrighted works and renegotiate more advantageous
terms for the renewal period. See Stewart v. Abend, 495
U.S. 207, 219 (1990).

Publishers often avoided the intended effect of the re-
newal provision, however, by insisting that authors assign
away their rights in the renewal copyright term at the same
time that they granted rights in the initial term. In Fred
Fisher Music Co. v. M. Witmark & Sons, 318 U.S. 643
(1943), this Court ruled that such advance assignments by
authors of the future renewal term in their works were en-
forceable if the author survived into the renewal term. As
Justice White later observed, the Fred Fisher decision “sub-
stantially thwarted” Congress’s goal of protecting authors
through copyright recapture. See Mills Music, Inc. v. Sny-
der, 469 U.S. 153, 185 (1985) (White, J., dissenting).

In the Copyright Act of 1976, Congress tried a new
tack. The 1976 Act extended the copyrights for all works
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that were in their renewal terms as of January 1, 1978, for
another 19 years, to a total of 75 years. See 17 U.S.C.
§ 304(b) (1982). Congress also determined that this new
benefit should be allocated to authors and their families,
rather than to prior grantees. See H.R. Rep. No. 94-1476, at
140 (1976). Towards that end, Congress enacted the Copy-
right Act’s termination provision at issue in this case. See 17
U.S.C. §304(c). For works copyrighted before January 1,
1978, Section 304(c) allows an author or (if the author is de-
ceased) the author’s surviving family members to terminate
any grant or license executed before that date at the end of
the 56th year of the copyright, and to recapture the copy-
right for the 19 years added to the copyright term by Con-
gress. See 17 U.S.C. § 304(c)(3).

A closely related termination provision governs works
copyrighted after January 1, 1978. See 17 U.S.C. § 203. Sec-
tions 203 and 304 are structurally parallel but diverge in
some particulars. For works copyrighted after January 1,
1978, Congress established the copyright term as the life of
the author plus 50 years (later extended for another 20
years). See 17 U.S.C. § 302(a) (1982). Congress also allowed
the author or the author’s surviving family members to ter-
minate any license 35 years after any grant. See 17 U.S.C.
§ 203(a). Thus, for both existing and future copyrights, Con-
gress granted authors and their family members the right to
terminate any license after a period of time and recapture
the copyright in order to negotiate more advantageous
terms.

Congress also acted to avoid a repetition of Fred Fisher
and ensure that these family termination rights could not be
contracted away in advance. To that end, Congress directed
that “[t]ermination of the grant may be effected notwith-
standing any agreement to the contrary[.]” 17 U.S.C.
§ 304(c)(5) (works copyrighted before January 1, 1978); 17
U.S.C. §203(a)(1) (same, for authors’ grants executed after
January 1, 1978). Congress thus made clear that, for both
existing and future works, statutory termination rights are
inalienable.
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In 1998, the Sonny Bono Copyright Term Extension Act
(“CTEA”) extended copyright terms for pre-1978 works for
another 20 years—for a total potential duration of 95 years.
See 17 U.S.C. § 304(b).> Congress again determined that this
unforeseen benefit should be given to authors and their
families, rather than grantees. Congress therefore extended
the termination right it had enacted in the 1976 Act. See 17
U.S.C. § 304(d). Under Section 304(d), the author or the au-
thor’s surviving family members may terminate any prior
grant and thus recapture the copyright for the additional
years of the extended term, as long as there had been no
prior termination. Again, Congress made this termination
right inalienable by providing that the right may be exer-
cised “notwithstanding any agreement to the contrary.” See
17 U.S.C. § 304(c)(5), (d).’

Congress has thus granted to the surviving families of
authors of copyrighted works the right to terminate existing
grants or licenses in the author’s works, and thus to recap-
ture the author’s initial rights. This termination right may
not be alienated in advance of its exercise.

B. SSI's Effort To Prevent The Milnes From Exercising
Their Right To Recapture The Copyrights In The Pooh
Works

If the Copyright Act of 1976 had not extended existing
copyright terms, the copyrights in the Pooh Works would
have expired between 1980 and 1984. When the current
Copyright Act took effect in 1978, an additional 19 years

?In effect, this means that works that were in their renewal term
just before January 1, 1978—including works that were copyrighted as
long ago as 1923—will remain in copyright until at least 2018. Works that
were in copyright before January 1, 1978, now have a copyright term of 95
years. See 17 U.S.C. § 304(a)((2)(B). And copyrights for works that were
copyrighted after January 1, 1978, now last for the life of the author plus
70 years. See 17 U.S.C. § 302(a).

3 Section 304(d) essentially extends the provisions of Section 304(c)
governing terminations of pre-1978 copyrights to those terminations that
take place under the CTEA.
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were added to the copyright terms of the Pooh Works, ex-
tending those terms until around 2000. But the Copyright
Act of 1976 also gave A.A. Milne’s descendants the power to
terminate respondent SSI’s rights in the Pooh Works, which
derived from Milne’s grant of a license to Slesinger in 1930.

To forestall that possibility, SSI found an ally in a third
party with no familial relationship to A.A. Milne: the Trust,
which had obtained ownership in the copyrights to the Pooh
Works by bequest from Milne (see pp. 2-3, supra). On April
1, 1983, SSI, Disney, and the Trust executed an agreement,
the purpose of which was to prevent the Milne family from
exercising the statutory termination right granted by Con-
gress. Under that agreement, the Trust purported to “re-
voke” all rights granted in 1930 and to regrant the identical
rights to SSI. C.A. E.R. 210; App. 60a, 61a.* The 1983
Agreement itself candidly discloses the parties’ purpose be-
hind this shuffle:

[T]he parties are agreeable to the revocation of and
the parties are desirous of revoking the said prior
agreements and [SSI] and Disney are desirous of
entering into a new agreement for the future which
the parties believe would not be subject to any
right of termination under 17 U.S.C. Secs. 203 or
304(c).

C.A. E.R. 209; App. 60a.

The 1983 Agreement did not purport to be a statutory
“termination” of A.A. Milne’s 1930 Grant of rights in the
Pooh Works to Slesinger. Indeed, although the Trust
owned, by bequest, A.A. Milne’s copyrights in the Pooh
Works, the Trust had no right under the statute to termi-
nate the 1930 Grant, for that right is reserved by statute to

* The 1983 Agreement is reprinted in the appendix to this petition.
App. 59a-T1a.
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the author or author’s lineal descendants, if any survive. See
17 U.S.C. § 304(c)(2).

The parties to the 1983 Agreement attempted to solidify
their preclusion of the Milne family’s termination rights by
having Christopher Milne, who did have such a right, sign
the agreement. Christopher Milne made clear on the face of
the 1983 Agreement that he was not exercising the new
right that Congress had conferred upon him, and that he did
not wish to do so:

[Christopher] Milne may have a potential right un-
der Section 304(c) of the 1976 Copyright Act (Title
17, United States Code) to terminate both the 1930
Agreement and the 1961 [SSI-Disney] Agreement
referred to above, but if and to the extent that he
may have such a potential right he has resolved by
agreement with the Trustees not to exercise such
right.

C.A. E.R. 209; App. 59a-60a. Clare Milne never signed the
1983 Agreement.

C. Clare Milne’s Attempt To Terminate The 1930 Grant

Christopher Milne died in 1996. Under the CTEA,
which further extended copyright protection for the Pooh
Works until around 2020, petitioner Clare Milne obtained
the right to terminate any license that had been granted in
the Pooh Works before January 1, 1978. See 17 U.S.C.
§ 304(d).

On November 4, 2002, Clare Milne served notice on SSI
and Disney that she was terminating the 1930 Grant. The
termination was noticed to take effect on November 5, 2004.
That 2002 notice was the first statutory termination notice
ever served as to the Pooh Works. SSI disputed the validity

> If the author is deceased and has no surviving spouse, children, or
grandchildren, then the termination right may be exercised by the au-
thor’s executor, personal representative, or trustee. See 17 U.S.C.
§ 304(c)(2)(D).
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of Clare’s termination notice, contending that the 1983
Agreement had entirely superseded the 1930 Grant, and so
there was no pre-1978 license in the Pooh Works for Clare
Milne to terminate.

Clare Milne then filed this action to seek a declaration
that her termination notice was valid, and that the rights
granted to SSI would accordingly be terminated. The dis-
trict court granted SSI’s motion for judgment on the plead-
ings, ruling that Clare Milne’s termination notice was inef-
fective. Observing that Clare Milne’s particular statutory
termination right applies only to grants made before Janu-
ary 1, 1978,° the district court treated the case as though
Clare Milne were seeking to terminate the 1983 Agreement,
not the 1930 Grant. The court therefore framed the question
before it as whether the 1983 Agreement should “be treated
as a pre-1978 agreement.” App. 27a-28a. The court noted
that “[t]he language of the 1983 SSI Agreement expressly
states that the parties ‘revoke’ the 1930 Grant,” and charac-
terized the 1983 Agreement “as a new, post-1977 agree-
ment” to which the statutory termination right did not ap-
ply. App. 28a.

The court acknowledged that “the 1983 Agreement was
created in order to protect SSI and Disney from a termina-
tion of the rights granted to them.” App. 28a. Nonetheless,
the court read the legislative history of the 1976 Act to pro-
vide that “[n]Jothing in the Copyright Acts has altered the
power of private parties to contract,” even though the 1976
Act had expressly made termination rights inalienable by
declaring them valid “notwithstanding any agreement to the
contrary.” The court concluded that “[t]he 1983 Agreement
was a new contract, effective after January 1, 1978. Accord-
ingly, the Milne termination notice is invalid.” App. 31a; see

® As noted above (p. 5), parallel inalienable termination rights apply
under Section 203 to grants executed after January 1, 1978, but such
grants are subject to termination only if made by the author. A.A. Milne
died before 1978, and so the 1983 Agreement was designed to be immune
from all types of termination then extant.
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also App. 30a (“Section 304 does not apply, because this is a
post-1978 agreement].]”).

D. The Ninth Circuit’s Rejection Of Clare Milne’s Statu-

tory Termination Right

The court of appeals affirmed. App. 1a-20a. Centrally,
the court of appeals concluded that the Trust—which did not
have a statutory right of termination under the 1976 Act—
had nonetheless effectively terminated the 1930 Grant by
entering into the 1983 Agreement, and thus had cut off Clare
Milne’s statutory right of termination:

Although Clare’s termination notice purports
to terminate the 1930 grant under the CTEA (sec-
tion 304(d)), that statute provides a termination
right only to those transfers or licenses “executed
before January 1, 1978[.]” ... The only pre-1978 grant
of rights to SSI, and the only grant to SSI specified
in the termination notice, was the 1930 grant made
by the author to Slesinger. The 1930 grant, how-
ever, was terminated by the beneficiaries of the
Pooh Properties Trust upon execution of the 1983
agreement. Accordingly, there was no pre-1978
grant of rights to SSI in existence when Congress
enacted the CTEA in 1998.

App. 10a (second emphasis added).

The court rejected Clare Milne’s argument that the 1983
Agreement should be disregarded in light of Congress’s ex-
press directive, in Section 304(c)(5), that a statutory termi-
nation must be given effect “notwithstanding any agreement
to the contrary.” The court stated that, although the Copy-
right Act does not define “agreement to the contrary,” the
1983 Agreement does not resemble either of the examples
that the statute gives of “agreement[s] to the contrary”—
namely, “an agreement to make a will” and “an agreement
‘to make any future grant.”” App. 11a.

The court further rejected the argument that the 1983

Agreement contravened Congress’s intent that the termina-
tion right should be inalienable. App. 11a-12a. Indeed, the
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court declined to accept the proposition that Congress in-
tended termination rights to be inalienable. For example,
although this Court in Stewart v. Abend (and other cases)
clearly described termination rights as “inalienable,” the
court of appeals discounted the significance of this Court’s
characterization on the ground that this comment was made
during a “relatively brief portrayal of the evolution of copy-
right law.” App. 11a. The court also read the legislative his-
tory of the 1976 Act to indicate that Congress did not intend
to “prevent the parties to a transfer or a license from volun-
tarily agreeing at any time to terminate an existing grant
and negotiating a new one.” App. 15a (quoting H.R. Rep.
No. 94-1476, at 127 (1976)). The court therefore concluded
that Congress “anticipated that parties may contract, as an
alternative to statutory termination, to revoke a prior grant
by replacing it with a new one.” Id.

In concluding that the 1983 Agreement was a valid “al-
ternative to statutory termination,” the court stressed that
the 1983 Agreement “was freely and intelligently entered
into by the parties”—even though Clare Milne was not a
party to that Agreement. App. 13a. The court also found its
conclusion that the 1983 Agreement was valid “reinforc[ed}”
by the fact that Christopher Milne signed the 1983 Agree-
ment—even though Christopher did not exercise his right to
terminate the 1930 Grant in that Agreement and had no
power to waive Clare’s statutory termination rights. App.
13a-14a. The court suggested that, “[aJlthough Christopher
presumably could have served a termination notice, he
elected instead to use his leverage to obtain a better deal for
the Pooh Properties Trust.” App. 14a.

The court found inapposite the Second Circuit’s decision
in Marvel Characters, Inc. v. Stmon, 310 F.3d 280 (2d Cir.
2002), which ruled that an agreement characterizing a copy-
righted work as a “work for hire” (to which termination
rights do not apply) could not be applied to foreclose the au-
thor’s statutory termination right, absent an antecedent ju-
dicial determination that the work was in fact a work for
hire. The 1983 Agreement, the court stated, did not involve
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an “after-the-fact attempt to recharacterize the work or a
prior agreement,” but rather “contractual provisions that
operated prospectively through the revocation of an existing
grant and the making of a new one.” App. 12a.

Finally, the court rejected the argument that Section
304 was intended to give authors or their surviving families
a “moment of freedom” after termination of a pre-existing
grant, in which they might evaluate possible options to
maximize their returns from the recaptured copyright. Al-
though Section 304(c)(6)(D) specifically provides that a post-
termination grant of right in a copyright is valid only if that
grant is made “after the effective date of the termination,”
the court concluded that this provision operates for the
benefits of grantees, not copyright owners. App. 18a-19a.
And the court further suggested—without citing to any re-
cord evidence—that, even if Congress had intended such a
“moment of freedom” to exist between a termination and a
further grant, the 1983 Agreement had satisfied that pur-
pose, because Christopher Milne “parlayed [his termination]
right into a new agreement giving increased compensation
to the Pooh Properties Trust, of which Clare is a prime bene-
ficiary. In doing so, he fulfilled the very purposes for which
Congress enacted the termination right.” App. 19a.’

"The court of appeals stated at several points in its opinion that the
1983 Agreement yielded increased royalties for the benefit of Clare Milne.
App. 6a-7Ta, 14a, 17a, 19a. The record in fact contains no evidence estab-
lishing that Clare Milne has personally benefited from increased royalties
received by the Trust or that Clare Milne is a beneficiary of the Trust.
Moreover, the court of appeals denied respondent’s motion to take judicial
notice of purported facts concerning Clare Milne’s interest in the Trust.
App. 35a-37a. Even under the (rejected) figures submitted by respon-
dent, however, Clare Milne was entitled to, at most, one-eighth of the roy-
alties paid to the Trust; the change effectuated in 1983 increased the
Trust’s overall share of the royalties from the Pooh Works from 2.5% to
5%. Thus, the 1983 Agreement would have entitled Clare Milne to, at
most, one-eighth of the additional 2.5% royalties from the Pooh Works.
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REASONS FOR GRANTING THE PETITION

The decision of the Ninth Circuit—holding that a licen-
see can negotiate an agreement with a third party that nulli-
fies the statutory termination rights of an author’s surviving
family members—warrants this Court’s review. That deci-
sion is incorrect; it conflicts with decisions of the Second Cir-
cuit; and, unless overturned, it could cripple Congress’s pol-
icy that authors and their surviving family members should
have an inalienable one-time right to terminate prior grants
and recapture the author’s initial rights. The court of ap-
peals’ decision threatens to resuscitate the repudiated re-
gime of Fred Fisher. Indeed, the Ninth Circuit’s ruling may
be significantly worse than Fred Fisher, because it impairs
the recapture rights of authors’ family members, not just
authors themselves. Especially given the prominence of the
Ninth Circuit in developing federal copyright law, review by
this Court is warranted.

A. The Decision Below Is Inconsistent With Congress’s
Policy Of Preserving Termination Rights For Authors
And Their Surviving Families
1. The termination right at stake in this case must be

understood in light of Congress’s intent to reject Fred

Fisher and to secure an inalienable right, to authors and to

their surviving families, to recapture copyrights that might

have been licensed or assigned away at an earlier time.

From the perspective of freedom of contract—the perspec-

tive from which the court of appeals viewed this case—the

Copyright Act’s termination right may appear unusual, but

it reflects a policy that has been embedded in copyright law

for a century. “When an author produces a work which later
commands a higher price in the market than the original
bargain provided, the copyright statute is designed to pro-
vide the author the power to negotiate for the realized value
of the work.” Stewart v. Abend, 495 U.S. at 229. Moreover,

Congress determined that this right to recapture copyrights

in works that prove more valuable than previously foreseen

should accrue to the benefit of authors’ families as well as
authors, notwithstanding the earlier decision of an author
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that the benefits from a copyright should flow elsewhere.
“The evident purpose [of this congressional policy] is to pro-
vide for the family of the author after his death.... [This pol-
icy] takes the form of a compulsory bequest of the copyright
to the designated persons.” Id. at 218 (citation omitted).

This Court has accordingly recognized that the termina-
tion right granted by the Copyright Act is an inalienable
right vested in authors and their families—an inalienable
one-time right to terminate copyright licenses and assign-
ments and thus recapture the value in the copyright of an
author’s works. In Mills Music, Inc. v. Snyder, 469 U.S. 153
(1985), the Court explained that Section 304(c) “gave the
widow and son of [the author] a right to terminate the grant
to [the publisher] of rights in the renewal copyright.” Id. at
162. In Stewart v. Abend, the Court explained that the 1976
Copyright Act “provides a single, fixed term, but provides
an inalienable termination right.” 495 U.S at 230. And in
New York Times Co. v. Tasini, 533 U.S. 483, 496 n.3 (2001),
this Court described Section 203(a)(5), the post-1978 provi-
sion coordinate to § 304(c)(5) for pre-1978 works (see p. 5,
supra), as creating an “inalienable authorial right to revoke
a copyright transfer.”

These references to an “inalienable” right recognize that
Congress desired to prevent a repeat of Fred Fisher, which
rendered nugatory authors’ statutory right to recapture
their renewal copyrights. See Stewart v. Abend, 495 U.S. at
218 (citing Fred Fisher). As subsequent decisions have rec-

8 In addition, in Eldred v. Ashcroft, 537 U.S. 186 (2003), this Court
upheld the constitutionality of copyright term extensions under the
CTEA in part based on Congress’s judgment, reflected in Section 304(d),
that “the pre-CTEA term did not adequately secure the right to profit
from licensing one’s work during one’s lifetime and to take pride and com-
fort in knowing that one’s children—and perhaps their children—might
also benefit from one’s posthumous popularity.” Id. at 207 n.14 (internal
quotations omitted). This Court concluded that “Congress could ration-
ally seek to ‘promote ... Progress’ by including in every copyright statute
an express guarantee that authors would receive the benefit of any later
legislative extension of the copyright term.” Id. at 215.
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ognized, “unlike the renewal rights, ... [n]either the author
nor the statutory heirs may contract away their termination
right, and any contract provision that purports to assign that
right is void.” Music Sales Corp. v. Morris, 73 F. Supp. 2d
364, 372 (S.D.N.Y. 1999) (citing Stewart v. Abend).’

2. The court of appeals improperly rejected this well-
settled understanding of statutory termination rights as in-
alienable. The court of appeals dismissed as insignificant
this Court’s reference to termination rights as “inalienable”
in Stewart v. Abend, 495 U.S. at 218. And the court of ap-
peals rejected what it called Clare Milne’s effort “to undo the
1983 agreement” on the ground that the 1983 Agreement
was “freely and intelligently entered into by the parties.”
App. 13a. Moreover, the court of appeals gave effect to the
1983 Agreement even though Clare Milne was not a party to
that agreement, and even though the entire purpose of the
termination mechanism in Section 304 is to elevate the ter-
mination rights of the author’s surviving family members
over any assignment of rights that might have been made at
an earlier date—including prior assignments that were made
“freely and intelligently.”

Indeed, the Ninth Circuit’s decision is doubly wrong.
By ruling that Clare Milne’s termination right had been nul-
lified in advance by the Trust’s 1983 “revocation” and “re-
grant” of the rights to the Pooh Works granted by A.A.
Milne in the 1930 Grant, the Ninth Circuit allows alienation
of an author’s family’s termination right, not by an author or
author’s family member, but by a third party—here, a trust
that held Milne’s copyrights by bequest, but is legally dis-

? Music Sales Corp. validated a termination of assignments made by
jazz legend Billy Strayhorn. It highlights Congress’s desire to overrule
Fred Fisher: “The House Reports reveal the legislators’ view that, under
the 1909 Act, ‘a great many contingent transfers of future renewal rights
have been obtained from statutory heirs. A statutory beneficiary who has
signed a disadvantageous grant of this sort should have the opportunity to
reclaim the extended term.” 73 F. Supp. 2d at 372 (internal ellipses omit-
ted).
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tinct from Clare Milne and has no trustees from the Milne
family. The court of appeals’ validation of the Trust’s ex-
press efforts to eliminate any termination rights belonging
to the author’s family has the result of vitiating the congres-
sional scheme underlying termination of transfers, replicat-
ing the most invidious aspects of Fred Fisher.

In conflict with the congressional policy underlying Sec-
tion 304(d)—that the benefit of the 20 additional years of
copyright protection granted by the CTEA should flow to
authors and their families—the Ninth Circuit has allocated
that benefit instead to A.A. Milne’s 1930 grantee, SSI. Un-
der the Ninth Circuit’s ruling, even though SSI has already
enjoyed enormous benefits from the copyrights in the Pooh
Works for 75 years—much longer than the 56-year maxi-
mum possible term foreseeable in 1930, when A.A. Milne
granted rights to Slesinger—SSI is still privileged to con-
tinue to receive the revenues relating to the Pooh Works
during the additional 20-year extended term added by the
CTEA. And SSI has secured that benefit to itself merely
because SSI found an ally, the Trust, that was willing to par-
ticipate in a nullification of the statutory rights that properly
belong to Milne’s family in exchange for an apparently mod-
est increase in royalties to the Trust payable by Disney (see
n.7, supra).

3. The court of appeals also concluded that Clare
Milne had no termination rights in the Pooh Works to exer-
cise. The court of appeals noted that, under Section 304,
Clare Milne’s termination rights could apply only to a grant
or license executed before January 1, 1978, and it reasoned
that the 1930 Grant—the grant that Clare sought to termi-
nate—had already been “terminated” when, in 1983, the
Trust “revoked” that grant and “regranted” the rights in it
to SSI. App. 10a. That reasoning is severely flawed and
would quickly make a nullity of family members’ termination
rights. Under the court of appeals’ decision, the owner of a
copyright by bequest and the licensee of the copyright can
preclude the family’s exercise of any termination rights by
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agreeing to a minimal revision of the original license for con-
sideration of a peppercorn.

The Ninth Circuit’s reasoning fails to give effect to
Congress’s directive that family termination rights must
prevail over any “agreement to the contrary.” 17 U.S.C.
§ 304(c)(5); see also 17 U.S.C. § 203(a)(5). " The court of ap-
peals put forward two reasons why the 1983 Agreement was
not an “agreement to the contrary” that may not be given
effect. First, the court suggested that the 1983 Agreement
did not resemble either of the two kinds of agreements
specified in the statute as examples of a forbidden “agree-
ment to the contrary”: an agreement to make a will, and an
agreement to make any future grant. App. 11a. Second, the
court stressed that the parties who executed the 1983
Agreement expressly indicated their intent that the Agree-
ment would not be subject to termination rights. App. 12a-
14a. Neither reason withstands scrutiny.

First, Section 304(c)(5) gives no indication that the cate-
gory of prohibited “agreements to the contrary” is limited to
the specific examples given therein (or even to close ana-
logues of such examples). To the contrary, Congress ex-
pressly barred the operation of “any agreement to the con-
trary” to defeat statutory termination rights, “including”
the specified examples. The text of the Copyright Act’s
definitional section makes clear that “[t]he terms ‘including’
and ‘such as’ [as used in the Copyright Act] are illustrative
and not limitative.” 17 U.S.C. § 101. Congress sensibly
made reference to particular types of agreements, such as
agreements to make a will, because of the concern that
courts might defer to these unusually specific indications of
authors’ intentions to bypass their families in assigning their
copyrights. Indeed, if Section 304(c)(5) were properly read
as the court of appeals construed it, then a straightforward

10 Section 304(c)(5) states: “Termination of the grant may be effected
notwithstanding any agreement to the contrary, including an agreement
to make a will or to make any future grant.” Section 203(a)(5), which gov-
erns works copyrighted after January 1, 1978, is identically worded.
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agreement not to exercise the statutory termination right in
the future would be valid—but that would be an entirely
nonsensical result in light of Congress’s policy to preclude
such advance alienations of statutory termination rights.

Second, and more fundamentally, it cannot matter that
the parties to the 1983 Agreement made clear that the very
purpose of the Agreement was to ensure that no member of
the Milne family could thereafter exercise the family’s ter-
mination rights. If an expression of such intent were suffi-
cient to avoid the Copyright Act’s termination provisions,
then those provisions would be of scant use, for they could
be routinely overridden by parties’ declarations that their
purpose is to avoid that provision. That result cannot be
congsistent with Congress’s intent that the termination right
be inalienable, no matter how freely or intelligently parties
might enter into an agreement to waive that right.

The court of appeals noted that Christopher Milne also
executed the 1983 Agreement, which the court believed al-
lowed the Trust “to obtain considerably more money” for the
benefit of the Milne family. App. 13a-14a."" The court found
its conclusion that the 1983 Agreement was valid “rein-
forc[ed]” by Christopher’s signature on that document. Id.
Whatever might have been Christopher Milne’s motivation
for signing the 1983 Agreement, however, his participation
gave it no additional legal force. The Trust—not Christo-
pher Milne—owned the copyrights in the Pooh Works by
bequest, and so only the Trust could “regrant” the rights in
those works to SSI. And whereas Christopher Milne—not
the Trust—possessed a statutory right to terminate the 1930
Grant, Christopher made clear in the 1983 Agreement that
he was not exercising his statutory termination rights and
did not intend to do so. App. 59a-60a.”” The Ninth Circuit

' As noted above (p. 12, n.7), the record does not contain evidence
that the Milne family received additional benefits as a result of the 1983
Agreement.

"2 The 1983 Agreement could not have been a valid termination by
Christopher, for it failed to meet several statutory requirements, includ-
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treated Christopher’s participation in the 1983 Agreement
as a “valid alternative” to the exercise of his statutory ter-
mination rights—in effect, an advance waiver of those rights
(App. 15a)—but, as just explained, a fundamental aspect of
the Copyright Act’s termination provisions is that the rights
granted by those provisions cannot be alienated in advance.
Thus, contrary to the Ninth Circuit’s misapprehension (App.
15a, 19a-20a), Christopher’s participation in the 1983 Agree-
ment was not the near-equivalent of a valid termination.

B. The Decision Below Conflicts With Decisions Of The
Second Circuit

The Ninth Circuit’s decision is not only at odds with the
text, structure, and policy of the Copyright Act’s termina-
tion provisions; it also conflicts with two decisions of the
Second Circuit recognizing that family termination rights
cannot be nullified either by acts of copyright owners who
have obtained the copyright by bequest or through private
agreements intended to avoid the effect of the statutory
termination provision. Given the importance of the Second
and Ninth Circuits in articulating federal copyright law, re-
view by this Court of the issues presented in this petition is
particularly warranted.

1. By subordinating Clare Milne’s statutory termina-
tion rights to the interests of SSI and the Trust, the Ninth
Circuit’s decision conflicts with the decision of the Second
Circuit in Larry Spier, Inc. v. Bourne Co., 953 F.2d 774, 776
(2d Cir. 1992). The Spier decision makes clear that Con-
gress’s vesting of statutory termination rights in specified
surviving family members of authors is inalienable, and can-

ing the requirements that the termination be served on the licensee and
recorded in the Copyright Office. See 17 U.S.C. § 304(c)(4). Nor could the
1983 Agreement have been a valid post-termination grant of rights by
Christopher, for the statute makes clear that any post-termination grant
of rights may be made only after a termination takes effect—ensuring that
there is a point at which the surviving family member’s rights in the work
are unencumbered by any grant to any third party. See 17 U.S.C.
§ 304(c)(6)(D).
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not be defeated by the author’s decision to bequeath or as-
sign rights in the copyright to other persons or entities.

The Spier case, like this one, involved a conflict between
statutory heirs possessing the termination right under Sec-
tion 304 and others who had been granted rights in the copy-
right by an assignment and by bequest. In that case, Dave
Dreyer, the author of Tin Pan Alley classics including Me
and My Shadow, had assigned his copyrights in those songs
(including rights in the renewal terms) to a publisher, and
had also bequeathed ownership of his copyrights and all
rights to receive royalties therefrom to a testamentary
trust, the beneficiaries of which included his long-time mis-
tress as well as his widow and children. The surviving
members of the Dreyer family sought to recapture the fam-
ily’s ownership of the copyrights by serving a termination
notice on the publisher, a move that would have excluded
Dreyer’s mistress from future royalties. The Dreyer family
was met by the objection that the songwriter had expressed
his intent about the future ownership of those copyrights by
bequeathing them to the testamentary trust.

The Second Circuit concluded that the songwriter’s
widow and children nonetheless possessed the right to ter-
minate the previous grant, even though exercising the right
would eliminate the rights bequeathed to the mistress:

[I]t is evident from the plain language of Section
304(c) that the purpose of the statute is to protect
the property rights of widows and children in copy-
rights.... If the author’s intent were the paramount
concern of the statute, then no termination of any
kind would be allowed, because most authors pre-
sumably “intend” to make the assignment that is
the very object of Section 304(c)’s termination pro-
visions.

953 F.2d at 778 (emphasis added)."”

1% Other decisions in the Second Circuit have been similarly faithful
to Congress’s policy of ensuring that an author’s surviving family mem-
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The Trust in this case is similarly situated to the testa-
mentary trust and the mistress in Spier. The Trust was be-
queathed copyright ownership of the Pooh Works, encum-
bered by a prior license that A.A. Milne granted to SSI. The
Trust does not, however, fall within the class of individuals
to whom Congress gave the termination right. In conflict
with Spier, the Ninth Circuit allowed an encumbered copy-
right owner to circumvent the family’s statutory termination
right by agreeing to revoke and regrant the very rights that
were supposed to be subject to termination under federal
law.

Indeed, to see how the decisions are utterly inconsis-
tent, and to understand how the Ninth Circuit’s ruling could
unravel the termination right of Section 304, one need only
envisage a simple variant of the Spier decision, under which
the testamentary trust to which Dreyer bequeathed his
copyrights agreed to “revoke” Dreyer’s assignment of his
copyrights to his publisher and to “regrant” the same rights
again to the publisher Under the Ninth Circuit’s reasoning,
as long as that agreement was executed after January 1,
1978, it would be effective to nullify the statutory termina-
tion rights of the songwriter’s family. The Second Circuit
could not have intended its decision in Spier to be so easily
evaded.

2. The Ninth Circuit’s conclusion that the 1983
Agreement is not an ineffective “agreement to the contrary”
under Section 304(c)(5) conflicts with the Second Circuit’s
decision in Marvel Characters, Inc. v. Simon, 310 F.3d 280
(2d Cir. 2002). In Marvel, the author of Captain America
sought to terminate a 1941 transfer of interest that he had
made to the publisher of the comic strip. In a 1969 settle-

bers, as specified in the statute, would have the right to recapture copy-
rights, even in the face of expressed intent by the author to bequeath the
copyrights elsewhere. See Saroyan v. William Saroyan Found. 675 F.
Supp. 843 (S.D.N.Y. 1987), aff’d mem., 862 F.2d 304 (2d Cir. 1988) (child of
famous author successfully contested father’s bequest of copyrights to
foundation rather than to his children).
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ment agreement resolving prior litigation, the parties stipu-
lated that the comic strip was made as a “work for hire,” and
was therefore outside the creator’s right to copyright recap-
ture under pre-1978 law." After Congress extended copy-
right terms in the 1976 Act, the author sought to recapture
his copyright by terminating the 1941 transfer. The pub-
lisher asserted in defense that the copyright in Captain
America was not subject to recapture because the parties
had agreed, in the 1969 settlement agreement, that Captain
America was a work for hire.

The Second Circuit rejected the publisher’s argument
and invalidated the 1969 agreement as an “agreement to the
contrary” that could not defeat the author’s statutory termi-
nation right. As the Second Circuit explained, “the clear
Congressional purpose behind § 304(c) was to prevent au-
thors from waiving their termination right by contract.” 310
F.3d at 290. The court further explained:

Any other construction of § 304(c) would thwart the
clear legislative purpose and the intent of the stat-
ute. If an agreement between an author and a pub-
lisher that a work was created for hire were outside
the purview of § 304(c)(5), the termination provision
would be rendered a nullity.... In effect, such an
interpretation would likely repeat the result
wrought by the Fred Fisher decision and provide a
blueprint by which publishers could effectively eli-
minate an author’s termination right.

Id. at 290-291.

The Ninth Circuit’s decision is irreconcilable with Mar-
vel. In Marvel, the parties freely and intelligently entered
into an agreement characterizing Captain America as a
work for hire, in part for the purpose of defeating the au-

4 Under pre-1978 copyright law, the right to renew the copyright of
a work for hire was vested in the “proprietor,” i.e., the employer, rather
than the creator of the work. See Copyright Act of 1909, § 24, 35 Stat.
1081; Estate of Burne Hogarth v. Edgar Rice Burroughs, Inc., 342 F.3d
149, 157 (2d Cir. 2003).
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thor’s recapture right. Nonetheless, the Second Circuit con-
cluded that this device could not survive Congress’s direc-
tion that “[t]ermination of the grant may be effected not-
withstanding any agreement to the contrary.” 17 U.S.C.
§ 304(c)(5). In this case, SSI and the Trust entered into the
1983 Agreement for the purpose of defeating the Milne fam-
ily’s recapture rights. But in this case, the Ninth Circuit has
concluded that the private agreement was effective to defeat
the termination rights vested by statute in the author’s fam-
ily. In fact, Marvel should apply a fortior: here, given that
Clare never even joined the 1983 Agreement, unlike the au-
thor’s own execution of the 1969 settlement agreement in
Marvel.

Attempting to distinguish Marvel, the Ninth Circuit
stated that it has

little relevance to this case because, here, there is
no after-the-fact attempt to recharacterize the
work or a prior agreement. Instead, the 1983
agreement involves contractual provisions that op-
erated prospectively through the revocation of an
existing grant and the making of a new one. As the
district court recognized, “[t]he parties in the 1983
agreement did not attempt to change or modify the
nature of their association with one another, or
alter the character of their longstanding author/
grantee relationship.”

App. 12a-13a.

That distinction misapprehends the significance of Mar-
vel, which does not turn on whether the parties to the set-
tlement agreement engaged in an after-the-fact attempt to
recharacterize Captain America as a work for hire. Rather,
the Second Circuit concluded that the disputed 1969 settle-
ment agreement was an “agreement to the contrary” be-
cause any other result would render the termination provi-
sion a “nullity” by elevating the parties’ agreement over the
copyright recapture rights vested in the author by statute.
See 310 F.3d at 290. And in this case, the 1983 “revocation”
and “regrant” sought to do exactly what Marvel forbids—to
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eliminate the statutory right to recapture a copyright by
private agreement. See C.A. E.R. 209; App. 60a (“the par-
ties are desirous of revoking the said prior agreements and
Slesinger and Disney are desirous of entering into a new
agreement for the future which the parties believe would not
be subject to any right of termination under 17 U.S.C. Secs.
203 or 304(c).” (emphasis added)). Because the decision be-
low and the Second Circuit have taken diametrically opposed
positions on such agreements, this Court’s review is war-
ranted.

C. The Decision Below Warrants Review Because Of Its
Broadly Negative Implications For The Congressional
Policy Of Termination Rights
The decision below has broad implications for the sur-

vival of Congress’ policy that authors and their families
should have a one-time right to terminate prior grants.
Congress was well aware that authors and their family
members might surrender to early financial blandishments,
and so it conferred on them an inalienable right to terminate
earlier grants once the statutory window opened to effectu-
ate that termination. If the Ninth Circuit’s decision is not
overturned, Congress’s policy judgment will be seriously
undermined.

The Ninth Circuit’s decision not only threatens to re-
vive Fred Fisher, which Congress was determined to repu-
diate; it is in important respects even worse than that dis-
credited decision. Under the 1909 Copyright Act, as con-
strued in F'red Fisher, authors could be induced to contract
away their own renewal rights, but an author could not con-
tract away the statutory right of his or her surviving family
members to renewal of the author’s copyrights, if the author
died before the renewal period. See Stewart v. Abend, 495
U.S. at 219-221; Miller Music Corp. v. Charles N. Daniels,
Inc., 362 U.S. 373, 375 (1960). Under the court of appeals’
decision, however, the statutory termination rights of the
author’s surviving family can be contracted away—and not
just by the author, but also by a third party (here, the Trust)
that obtained the author’s copyrights by bequest and may
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not have the best interests of the author’s surviving family
members at heart. It would appear that all that is required
for the termination rights of the author’s surviving family
members to be nullified is the agreement of two willing par-
ties other than the author’s family members who have some
rights under the copyright—here, SSI and the Trust—to
“revoke” and “regrant” the initial assignment.

The effect of the Ninth Circuit’s ruling is not limited to
older copyrighted works such as those at issue in this case.
To the contrary, the decision below has broad significance
for all existing and future copyrighted works, with few ex-
ceptions.” For works governed by Section 304(c)—i.e.,
works in copyright before January 1, 1978—the CTEA’s ex-
tension of copyright terms for such works to 95 years en-
sures that termination rights will remain important until
late in this century.'® Moreover, the court of appeals’
reasoning appears equally applicable to works copyrighted
after January 1, 1978, which are governed by related
provisions in Section 203. In Section 203, Congress gave au-
thors (and, after an author’s death, the author’s surviving
family members) the right to terminate an author’s grant 35
years after execution of that grant. See 17 U.S.C.
§ 203(a)(1)-(3). Section 203 also makes clear that this termi-
nation right is to be given effect “notwithstanding any
agreement to the contrary[.]” 17 U.S.C. § 203(a)(5). But in
light of the court of appeals’ treatment of the identical “not-
withstanding” clause in Section 304(c)(5), the termination
right of Section 203(a) could be nullified by an agreement
between the owner of the copyright (other than the author’s

' As noted above (p. 22, n.14, supra), the creator of a work for hire
does not have termination rights under Section 203 or Section 304.

1 For example, consider the case of an author whose novel was pub-
lished in 1975, who assigned his copyright to his publisher for typical 15%
royalties, and who died in 1990, bequeathing royalties to a foundation
rather than his impecunious daughter and grandson. Under those circum-
stances, the publisher and the foundation could defeat the family’s termi-
nation right today by engaging in the same device blessed by the Ninth
Circuit in this case, leaving the publisher and the foundation in control of
the copyrights until 2070.
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copyright (other than the author’s surviving family mem-
bers) and a licensee to “revoke” and “regrant” a license, just
as was done in this case. Thus, the technique blessed by the
court of appeals will readily allow non-family owners and
assignees of copyrights to defeat the interests of family
members—precisely the result that Congress intended to
avoid.

Seeking to minimize the effect of its decision for Con-
gress’s policy of protecting surviving authors and their fam-
ily members from ill-conceived alienations of copyrights, the
Ninth Circuit stated that petitioner’s “imagined parade of
horribles” as the likely consequence of the rule adopted by
the Ninth Circuit in this case “will never march forward.”
App. 17a. In fact, the effect of the decision below has al-
ready been seen in other litigation in the Ninth Circuit. A
district court has already relied on the court of appeals’ deci-
sion to declare invalid a termination notice for Lassie Come
Home served by the daughter of author Eric Knight. See
Classic Media, Inc. v. Mewborn, CV 05-452 (C.D. Cal. Feb.
10, 2006) (App. 44a) (citing decision below for the proposition
that, “[w]hile this termination interest is inalienable pursu-
ant to the language of the statute, such an interest may be
waived or relinquished”). The district court stressed that
Knight’s daughter was paid $3,000 in 1978—a negligible sum
in light of the value of the copyright to Lassie—to contract
away her statutory termination rights decades before those
rights could have been exercised. App. 45a."

The decision below also undermines Congress’s elabo-
rately wrought framework for the exercise of the termina-

""The novel Lassie Come Home was published in 1940; Knight’s
heirs renewed the copyright in the 1960s. App. 40a. Under the 1909 Act,
therefore, the renewal term would have expired around 1996. The 1976
Act extended the renewal term to 2015, and the CTEA extended it to
2035. Under the 1976 Act, termination of the Lassie copyright could not
take effect until 1996—56 years after the effective date of the initial copy-
right. See 17 U.S.C. § 304(c)(3). Nonetheless, the district court ruled that
the 1978 agreement was effective to eliminate a right that would not ripen
until 1996.
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tion right. To effectuate that right, a terminating party
must serve on the grantee a notice of termination two to ten
years in advance. See 17 U.S.C. § 304(c)(4)(A), § 304(d)(1)."®
The statute also disables the terminating party from making
a further grant of the terminated rights until after such ser-
vice has taken place. See 17 U.S.C. § 304(c)(6)(D),
§ 304(d)(1). That finely regulated time sequence ensures the
goal that the family members of authors will not find them-
selves prematurely deprived of their termination rights.

In derogation of those safeguards, the Ninth Circuit
ruled that Clare Milne’s supposed receipt of benefits in 1983
(under an agreement she never executed) deprived her of
the possibility of terminating the prior grant in 2002. Al-
though it would have been manifestly impossible for Clare
Milne to serve such an advance notice in 1983 as to her ter-
mination right under the CTEA, the ruling in this case holds
that by the time Congress conferred rights on her in 1998,
she had already lost those rights as a penalty for having re-
ceived a bit of money earlier.

The vice of validating that procedure is exactly as the
Second Circuit warned in Marvel, 310 F.3d at 291:

In effect, such an interpretation would likely repeat
the result wrought by the Fred Fisher decision and
provide a blueprint by which publishers could effec-
tively eliminate an author’s termination right. We
conclude that Congress included the “notwithstand-
ing any agreement to the contrary” language in the
termination provision precisely to avoid such a re-
sult.
That consequence—the resuscitation of the discredited Fred
Fisher regime and with it the effective abrogation of surviv-
ing family members’ termination rights, in the face of Con-

'8 Clare Milne served her notice on SSI on November 4, 2002, to take
effect on November 5, 2004—all during the appropriate windows as to
each of the four Pooh Works. C.A. E.R. 121.
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gress’s determination to make those rights inalienable—
warrants review by this Court.

CONCLUSION
The petition for a writ of certiorari should be granted.

Respectfully submitted.
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