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is likewise given no authority under the DTA to order the
release of the detainee if the CSRT procedures are found not
to have been properly applied. The detainee will simply be
returned to executive detention and perhaps another CSRT.

The court must be competent to satisfy the inter­
national obligation to provide the right to a remedy. As
provided in ICCPR Article 2.3, a State must ensure that any
person whose rights under the treaty are violated "shall have
an effective remedy, notwithstanding that the violation has
been committed by persons acting in an official capacity."

The U.N. Human Rights Committee has found that
failure to comply with the requirements of right to judicial
review under ICCPR 9(4) can also constitute a denial of a
right to an effective remedy.22

B. Independence of the Tribunal

In order to ensure effective protection against arbitrary
detention and to respect procedural fairness, including within
the meaning ofArticle 9(4), the court before which detainees

March 2005 were still in Guantanamo twenty months later, before
being sent to Albania on or around November 16, 2006.
Department of Defense, News Release, available at
http://www.defenselink.miIlReleases/Release.aspx?Release
ID=10204.

22 Luyeye Maganaex-Philibertv. Zaire, Comm. No. 90/1981, U.N.
Doc. CCPR/C/OP/2, ~ 124 (1990); Baritussio v. Uruguay (Carmen
Amendola Masslotti and Graciela Baritussio v. Uruguay, Comm.
No. R.6/25, U.N. Doc. Supp. No. 40, A/37/40, ~ 187 (1982)). See
also Castillo Petruzzi et al v. Peru, Inter-Am. Ct. H.R. (Ser. C) No.
52, ~~ 174,188 (1999).
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challenge their detention must function independently ofany
other branch of government - in this case especially the
Executive who is empowered to order the detention - and
must be sufficiently impartial to fulfill the requirements ofthe
provision.23 International bodies have consistently
underscored the fundamental nature of this requirement.24

23 Weeks v. United Kingdom, App. No. 9787/82 (1987), 10 Eur.
Comm'n H.R. Rep. 293, ~ 61 (1987) ("The 'court' ... does not
necessarily have to be a court of law of the classic kind integrated
within the standard judicial machinery of the country. The term
denotes bodies which exhibit not only common fundamental
features, of which the most important is independence of the
executive and of the parties to the case, but also the 'guarantees'
'appropriate to the kind ofdeprivation of liberty in question' - 'of
[a] judicial procedure', the forms of which may vary but which
must include the competence to 'decide' the lawfulness of the
detention and to order release ifthe detention is unlawful."); Murat
Satik andothers v. Turkey, Eur. Ct. H.R., App. No. 31866/96, ~ 31
(2002); Habeas Corpus in Emergency Situations,~~ 30-32;
ACHPR, Principle M (S(e)) ofthe Principles and guidelines on the
right to a fair trial and legal assistance.

24 Torres v. Finland, U.N. Human Rights Committee, Comm. No.
291/1988, ~ 7.2 (1990) ("[T]he committee has taken note of the
State party's contention that the author could have appealed the
detention orders ... to the Ministry of the Interior. In the
Committee's opinion, this possibility ... does not satisfy the
requirements of [art. 9(4)], which envisages that the legality of
detention will be determined by a court so as to ensure a higher
degree of objectivity and independence in such control.");
Vuolanne v. Finland, U.N. Human Rights Committee, Comm.
No. 265/1987, at ~ 9.6 ("[W]henever a decision depriving a
person of his liberty is taken by an administrative body or
authority, there is no doubt that [art. 9(4)], obliges the State party
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CSRT panels, which are composed entirely ofmilitary
personnel whom the Executive can "control [and] direct ... is
incompatible with the notion ofan independent and impartial
tribunal." 010 Bahamonde v. Equatorial Guinea, Comm. No.
468/1991, U.N. Doc. CCPR/C/49/D/468/1991, ~ 9.4 (1993).
Therefore, CSRTs are a legally inadequate forum for
detainees to challenge their detention.

c. Procedural Deficiencies Undermining
Fairness

1. Right to be Informed of the Basis
for One's Detention

Detainees must be informed of the basis for their
detention so that they can respond to arguments brought
forward by the detaining authority. ICCPR, Art. 9 (2), (4). See
also Sanchez-Reisse v. Switzerland, 9 Eur. H.R. Rep. 71, ~ 51
(1987); Trzaska v. Poland, Eur. Ct. H.R., No. 25792/94, ~ 78
(2000); Toth v. Austria, 14 Eur. H.R. Rep. 551, ~ 84 (1991).
A fair hearing is not possible if detainees are "denied access
to those documents in the investigation file which are
essential in order to effectively challenge the lawfulness of
[one's] detention."Lamy v. Belgium, Eur. Ct. H.R., No.
19444/83, ~ 29 (1989).

concerned to make available to the person detained the right of
recourse to a court oflaw ...."); see also Keus v. Netherlands, 13
Eur. Ct. H.R. Rep. 700, App. No. 12228/86, ~ 28 (1990); Lawless
v. Ireland, 1 Eur. Ct. H.R. (Ser. A, No.3) (1961); Irelandv. UK,
25 Eur. Ct. H.R. (Ser. A) (1978); Amnesty International and
Others v. Sudan, African Comm. on Human and Peoples' Rights,
Comm. Nos. 48/90, 50/91, 89/93, ~ 60 (1999).
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The CSRT process violates this principle ofArticle 9
(2), (4) because the Government is not required to provide
detainees with the infonnation which fonns the basis of the
executive's detennination of their "enemy combatant"
status.25 CSRTs merely require that a detainee be notified of
any unclassified factual basis for his or her detention. CSRT
Order (g)(I). The Government enjoys the discretion to deter­
mine what infonnation is classified, and the vast majority of
the infonnation regarding "enemy combatant" status is
deemed classified. In Re Guantanamo Detainee Cases, 355
F. Supp. 2d at 468 ("[I]t appears that all of the CSRT's
decisions substantially relied upon classified evidence.").

Detainees have an internationally recognized right to
have access to infonnation on which their detention is based.
See e.g., Lietzow v. Germany, Eur. Ct. H.R., No. 24479/94
(2001) (finding a violation ofarticle 5(4) because the defense
had no access during hearings on detention to the prosecution
files with statements of two witnesses - the basis on which
the prosecution and the court relied in ordering detention).

A court examining a challenge to the legality of
detention must provide guarantees of a judicial procedure.
The proceedings must be adversarial and must always ensure
"equality of arms" between the parties. Equality of arms is
not ensured if the detainee is denied access to those
documents in the investigation file which are essential in
order effectively to challenge the lawfulness ofthe detention.
See, e.g., Lamy v. Belgium, Eur. Ct. H.R., No. 19444/83, ~ 29

25 "The detainee's Personal Representative only "may share the
unclassified portion of the Government Information with the
detainee." Implementation ofCSRT Procedures, § F(8), July 14,
2006 (emphasis added).
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(1989); Nikolova v. Bulgaria, Eur. Ct. H.R., App. No.
31195/96, ~ 58 (1999).

2. Right to Be Represented by
Counsel

Though the right to be represented by counsel in the
course of challenging one's detention is not expressly
enumerated in Article 9(4) or corresponding provisions in
regional conventions and other international instruments, case
law and state practice interpreting the right to judicial review
assert that the right to be represented and present a defense is
a fundamental guarantee.26

In its concluding observations in 2006 on United
States compliance with the ICCPR, in relation to the
Guantanamo detainees' rights under Article 9(4) to take
proceedings before a court without delay to determine the
lawfulness of their detention, the UN Human Rights
Committee found that "access ofdetainees to counsel oftheir
choice ... should be guaranteed in this regard.,,27

For the CSRT process, however, the detainee "shall
not be represented by legal counsel." Implementation of
CSRT Procedures, July 14, 2006, Enclosure 1, Sec. F(5).
Instead, the detainee is provided with a government-selected
Personal Representative (PR) who is a commissioned officer

26 Hammel v. Madagascar, U.N. Human Rights Committee, Comm.
No. 155/1983,1 18 (1987) ("[t]he state party should ensure that all
aspects of detention, including the period of detention and
availability of legal aid, are administered in full compliance with
article 9 of the Covenant.").

27 Human Rights Committee, Consideration ofReports Submitted
by States Parties Under Article 40 of the Covenant, 2006.
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in the U.S. Armed Forces and who "shall not be a judge
advocate". Implementation of CSRT Procedures, July 14,
2006, Enclosure 3 §A(l). The PR's relationship with the
detainee is not confidential and he or she can be obligated to
divulge to the CSRT any information provided by the
detainee. Id. § D. As the District Court pointed out, "there is
inherent risk and little corresponding benefit should the
detainee decide to use the services of the Personal
Representative." In Re Guantanamo Detainee Cases, 355 F.
Supp. 2d at 472.

The fundamental requirement that detainees have
access to legal counsel in challenging the lawfulness of their
detention cannot be satisfied by mere assistance from a non­
lawyer agent of the detaining Government who is chosen by
the detaining Government. By depriving the detainees of
counsel, the CSRTs violate both international human rights
treaties and customary international law.

3. Right to Be Present at the Hearing
and the Right to Confront
Accusers

Article 9(4) and corresponding provisions in other
treaties require that detainees be afforded the right to be
present to challenge their detention and the right to confront
their accusers. "The proceedings must be adversarial and must
always ensure 'equality of arms' between the parties ...."
Garcia Alva v. Germany, Eur. Ct. H.R., App. No. 23451-94,
~ 39 (2001). Furthermore, both the government and the
detainee must be given access to and the opportunity to
contest evidence introduced in the proceedings. Id.

A detainee may elect to participate in the CSRT
process or may waive such participation. Waiver can be
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inferred by the PR from a detainee's "silence or actions when
the Personal Representative explains the CSRT process to the
detainee." Implementation of CSRT Procedures, July 14,
2006, § F(l). No assessment of any such detainee's
psychological condition is required, including in the case of
an individual who has been in indefinite detention for several
years virtually incommunicado and confronted by a culturally
unfamiliar administrative review system.

The CSRT is authorized to request only "reasonably
available" information in the possession of the government
bearing on the issue of whether the detainee meets the
criterion of designation as an "enemy combatant," and
detainees-held for years virtually incommunicado far from
their home countries-may present only the testimony of
witnesses deemed "reasonably available" and whose
testimony is considered by the CSRT to be "relevant." Imple­
mentation of CSRT Procedures, July 14,2006, §§ E(3), F(6).

The CSRT records demonstrate that the United States
has failed to uphold procedural justice. In 102 CSRTs, the
government did not present a single witness against a single
detainee. Every request to call an un-detained defense
witness was denied. Seventy-four percent ofrequests to call
a detained defense witness were denied. In 96% of the
CSRTs, the government did not present any documentary
evidence to the detainee prior to the hearing. In 89% of the
tribunals, absolutely no evidence was presented on behalf of
the detainee. The analysis of these 102 CSRTs contains
countless additional and equally disturbing statistics.28

28 Denbeaux and Denbeaux, No Hearing Hearings, CSRT: The
Modern Habeas Corpus? Seton Hall Univ. School of Law,
available at http://law.shu.edu/news/final_no_hearing_hearings_
report.pdf.
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The CSRTs fail to ensure that detainees can be present
to challenge their detention or that they have the opportunity
to confront their accusers. Under CSRT rules, the government
can exclude detainees from proceedings on national security
grounds at its discretion. CSRT Order (g)(4). If the
government classifies most or all information pertaining to a
detainee's case, it effectively revokes the detainee's right to
be present to challenge his or her detention. In addition, with
the power to classify information, including testimony, and
intelligence methods and activities used to obtain information,
the government has the power to deny detainees the right to
confront their classified accusers and their classified methods
and activities.29 CSRTs provide the detaining authority with
exclusive control over detainees' right to attend their status
tribunals and to confront their accusers. The government's
exclusive control over, and consistent denial of these rights
violates intemationallaw.

4. Obligation of State Not to Admit
Coerced Evidence

Numerous allegations have come to light of torture
and other cruel, inhuman or degrading treatment (ill­
treatment) inflicted upon detainees held in Guantanamo,
including in the custody of the United States or other
governments prior to their transfer to the Naval Base. A
number of detainees have alleged that they have made

29 See, e.g., USA: Law and Executive Disorder: President Gives the
Green Light to Secret Detention Program, August 2007, available
at http://web.amnesty.orgllibrary/pdf/AMR511352007ENGLISH
/$File/AMR5113507.pdf.
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statements as a result of torture, other ill-treatment or
coercion.30 Intemationallaw prohibits the admission "in any
proceedings" of information obtained under torture or other
ill-treatment (except against a person accused oftorture). See
art. 15, CAT, Human Rights Committee, General Comment
20, ~ 12, UN Doc. HRI/GEN/Rev.7 (1992).31

Prior to passage of the DTA, when the vast majority
ofCSRTs so far carried out were conducted, the tribunal was
"free to consider any information it deem[ed] relevant and
helpful to a resolution ofthe issues before it.,m Admission of
coerced information was neither prohibited nor subject to any

30 See, e.g., In re Guantanamo Detainee Cases, 355 F. Supp. 2d at
473 ("[T]he CSRT did not sufficiently consider whether the
evidence upon which the tribunal relied in making its 'enemy
combatant' determinations was coerced from the detainees."); see
also Boumediene v. Bush, Brief ofAmici Curiae Retired Federal
Jurists in Support ofPetitioners ' Supplemental BriefRegarding the
Military Commissions Act of 2006, In the U.S. Court of Appeals
for the District of Columbia Circuit, Nov. I, 2006 ("The CSRT
panels did little to evaluate the probity of allegedly coerced
evidence....A number of CSRTs simply ignored testimony that
the detainee's prior statements to interrogators were the result of
torture... Amici are not aware ofa single CSRT that permitted the
prisoner to develop an evidentiary record regarding statements
allegedly obtained by torture.").

31 The United States ratified the Convention Against Torture or
Other Cruel, Inhuman or Degrading Treatment or Punishment
("CAT") on October 21, 1994.

32 Secretary of the Navy, Implementation of Combatant Status
Review Tribunal Procedures for Enemy Combatants Detained at
Guantanamo Bay Naval Base, Cuba, July 29, 2004. Ene!. 1, § G(7).
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inquiry to assess whether the information had been coerced.
Under the DTA, CSRT's are to assess, "to the extent
practicable, whether any statement derived from or relating to
such detainee was obtained as a result of coercion and the
probative value, if any, of such statement." Thus, CSRTs
may still rely upon information coerced from persons
including detainees who have been questioned while held in
incommunicado or secret detention and persons who have
been subjected to torture and other forms of ill-treatment.
Implementation of CSRT Procedures, July 14, 2006,
Enclosure 10, §B.

CONCLUSION

As this Court has long held, international law is an
integral part ofUnited States law. The Paquete Habana, 175
U.S. 677 (1900). The United States has a long-stated tradition
of providing "a decent respect to the opinions of mankind."
The Declaration of Independence, ~ 1.33 This practice seeks
to inform the interpretation and understanding of core legal
principles, such as due process and fundamental fairness.

Many of this Court's rulings have relied in part on
comparative analysis and consideration of the international

33 The U.S. Department ofState has also recognized the relevance
of international law for purposes of judicial inquiry. Indeed,
"[e]ven when a treaty is 'non-self-executing,' courts may
nonetheless take notice of the obligations of the United States
thereunder in an appropriate case...." Committee against Torture,
Consideration of Reports Submitted By States Parties Under
Article 19 ofthe Convention: United States ofAmerica, U.N. Doc.
CAT/C/28/Add.5, ~ 57 (2000).
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obligations of the United States.34 In Atkins v. Virginia, this
Court noted the overwhelming disapproval of the world
community in the imposition of the death penalty for
offenders with mental retardation. 536 U.S. 304, 316 (2002).
This Court found that such evidence "lends further support to
our conclusion that there is a consensus among those who
have addressed the issue." Id

The uniformity of international opinion and inter­
national obligation on the issue ofjudicial access before the
Court should be considered by this Court in deciding the
important constitutional issues before it.

August 24, 2007 Respectfully Submitted,

PAUL L. HOFFMAN
Counsel ofRecord
ADRIENNEJ. QUARRY
IAN D. SEIDERMAN
WILLIAM J. ACEVES

34 Roper v. Simmons, 543 U.S. 551 (2005) ("It does not lessen our
fidelity to the Constitution or our pride in its origins to
acknowledge that the express affirmation of certain fundamental
rights by other nations and peoples simply underscores the
centrality of those same rights within our own heritage of
freedom."); Lawrence v. Texas, 539 U.S. 558 (2003) ("The right
the petitioners seek in this case has been accepted as an integral
part of human freedom in many other countries.").
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APPENDIX

AMNESTY INTERNATIONAL

Amnesty International Ltd is a company limited by
guarantee. It aims to secure the observance of the Universal
Declaration of Human Rights and other international
standards throughout the world. It monitors law and practices
in countries throughout the world in the light of international
human rights and humanitarian law and standards. It is a
worldwide human rights movement of some 1.8 million
people (including members, supporters and subscribers). It
enjoys Special Consultative Status to the Economic and
Social Council ofthe United Nations and Participatory Status
with the Council of Europe. Its mission is to undertake
research and action focused on preventing and ending grave
abuses ofthe rights to physical and mental integrity, freedom
of conscience and expression and freedom from
discrimination, within the context of its work to promote all
human rights. The organization works independently and
impartially to promote respect for human rights, based on
research and international standards agreed by the
international community. It does not take a position on the
views of persons whose rights it seeks to protect. It is
concerned solely with the impartial protection of
internationally recognized human rights.

HUMAN RIGHTS INSTITUTE OF THE
INTERNATIONAL BAR ASSOCIATION

The Human Rights Institute of the International Bar
Association helps to promote, protect and enforce human
rights under a just rule of law, and works to preserve the
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independence ofthe judiciary and legal profession worldwide.
Founded in 1995, the Institute now has more than 7,000
members. The Institute was established by the International
Bar Association, which was created in 1947, to support the
establishment of law and the administration of justice
worldwide, and is composed today of 30,000 individual
lawyers and over 195 Bar Associations and Law Societies.

INTERNATIONAL FEDERATION FOR HUMAN
RIGHTS

Established in 1922, the International Federation for
Human Rights (FIDH) is a federation of 155 non-profit
human rights organizations in more than 100 countries. FIDH
coordinates and supports affiliates' activities at the local,
regional and international level. FIDH strives to obtain
effective improvements in the prevention of human rights
violations, the protection ofvictims, and the sanction oftheir
perpetrators. With activities ranging from judicial enquiry,
trial observation, research, advocacy, and litigation, FIDH
seeks to ensure that all international human rights and
humanitarian law instruments are respected by State parties.
FIDH also represents victims of grave crimes before the
International Criminal Court in The Hague. Since 2002, FIDH
has initiated and supported key proceedings before domestic
courts and regional and international monitoring bodies in
cases concerning arbitrary detention, torture, and other
abusive practices undertaken in the context of the fight
against terrorism.
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INTERNATIONAL LAW ASSOCIATION

The Human Rights Committee of the American
Branch of the International Law Association has a
longstanding interest in the progressive development of the
international legal order, the rule oflaw and the protection of
fundamental human rights. It is comprised of individuals
from the academic, public and private sectors who have
extensive experience in the field of international law and,
specifically, human rights law. Members of the Human
Rights Committee have taught subjects such as international
law, foreign relations law, human rights law and
constitutional law and have written extensively in these fields.
They have participated extensively at the trial and appellate
court levels, including the United States Supreme Court, and
have litigated cases involving the rights of aliens under
domestic and international law. In the past, members of the
Committee have testified before the Foreign Relations
Committee ofthe United States Senate on a variety ofissues,
including human rights treaties.
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