





QUESTIONS PRESENTED

1. Whether this Court should exercise its extraordi-
nary power in certiorari to review the Sixth Circuit's
interlocutory decree denying Petitioners’ Petition for Writ
of Mandamus where the Sixth Circuit’s decision does not
conflict with any other circuits and is plainly correct.

2, Whether this Court should exercise itz extraordi-
nary power in a case which turns on specific factual
findings of the lower courts and where Petitioners’ argu-
ments rest on unsupported innuendo.
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THE RESPONDENTS’ BRIEF IN OPPOSITION
SUPPLEMENTAL STATEMENT

This nine-year-long litigation involves Petitioners’
compliance with federal law in administering its Medicaid
program, “TennCare.” In October 2004, District Judge
John Nixon entered an order finding that the State did not
comply with a 1998 consent decree and presented a reme-
dial plan prepared by the special master (“October 2004
Order”). Petitioners challenged the October 2004 Order as
“tainted fruits” of allegedly improper ex parte communica-
tion between the judge and the special master. In order to
eliminate the distraction of this baseless charge from a
case involving urgent need for medical care of Tennessee
children and to avoid a protracted discovery battle waged
by Petitioners, Judge Nixon vacated the October 2004
Order and sua sponte recused himself in February 2006.
The case was immediately reassigned to a new judge.

To keep the case on track, the new judge relieved the
special master of his duties and appointed a new panel of
monitors to act as a special master. To preserve the knowl-
edge and expertise accumulated by the former special
master in this complicated litigation, the new judge
retained the former special master as a technical advisor
for the new monitors and decided to consider the proposed
remedial plan prepared by the former special master as
one of the potential remedial plans. The new judge ordered
full discovery related to the proposed remedial plan and
the underlying report and a full hearing on Petitioners’
compliance with the Consent Decree.

Petitioners sought disqualification of the former
special master as a technical advisor, discovery concerning
the allegedly improper ex parte communication, and
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suppression of the proposed remedial plan and the under-
lying report. The new judge denied Petitioners’ requests.
Petitioners then petitioned for a writ of mandamus from
the Sixth Circuit. Upon denial of the petition by the Sixth
Circuit, Petitioners now seek to invoke this Court’s ex-
traordinary certiorari power to review the Sixth Circuit’s
refusal to issue the writ of mandamus.

A. Procedural History and Prior Judicial Findings
of Tennessee’s Failure to Comply with the Con-
sent Decree.

In accepting federal Medicaid funding over many
years, Tennessee promised to comply with federal laws.
Those laws include an obligation to meet early and peri-
odic screening, diagnosis and treatment (“EPSDT”) stan-
dards for children enrolled in its Medicaid program, called
“TennCare.” In 1998, TennCare entered into a consent
decree with Respondents that incorporated those federal
standards and gave the State an extended period to fully
implement them (“Consent Decree”). (Pet. App. 25a.)

In 2001, following a three week hearing, Judge Nixon
found that the State had “failed to ensure compliance with
all aspects of the EPSDT mandate ..." (Id. at 18a, 25a.)
Despite the finding, the court did not find contempt or
impose sanctions against the State. The court appointed a
special master to mediate the development of a remedial
plan in April 2002. The April 2002 appointment order
authorized ex parte communications between the special
master and the parties and/or their counsel. (Id. at 77a-
79a.) The order did not address the issue of ex parte
communication between the special master and the Court.
(Id. at 78a.)



In August 2002, the district court concluded that the
special master’s mediation efforts had failed to produce a
consensus plan for achieving compliance. (Id. at 18a.) He
revised the special master’s role to facilitate and assess
the State's compliance. (Id.) He authorized the special
master to hire experts to assist in that task. (Id. at 72a.)
The district court informed the parties that it would
periodically measure the State's adherence to the terms of
EPSDT law and the Consent Decree, and that, in so doing,
it would be “guided by the Special Master’s input.” (Id. at
18a.)

The court received such input in ongoing ex parte
communications between the special master and the
district court. The communications were a matter of public
record; the State was aware of them. (Id. at 99a.) The
State did not object to the special master’s communica-
tions with the court prior to the October 2004 Order.

B. Judge Nixon’s October 2004 Order and His Sua
Sponte Recusal.

On October 22, 2004, Judge Nixon found the State in
violation of the Consent Decree. (Id. at 29a.) Judge Nixon
attached a proposed remedial plan prepared by the special
master. (Jd. at 31a.) He requested that the parties review
the plan and file any objections with the court. He allowed
the parties to depose the special master and his experts.
(Id. at 32a.) The court indicated that he would make a
final determination regarding the remedial plan once he
reviewed the comments and suggestions filed by the parties
at the close of the post deposition comment period. (Id.)

The process envisioned by Judge Nixon never oc-
curred. The State immediately attacked the October 2004
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Order and the proposed remedial plan, based on allegedly
improper ex parte communications between the court and
the special master. (Id. at 19a.) The State sought discovery
concerning such ex parfe communications. However, due to
a state fiscal crisis, the court held the case in abeyance to
facilitate negotiations and while it determined issues
raised in a companion TennCare case. (Id. at 19a, 22a.)

When the court reactivated the case in November
2005, the State renewed its objections to the October 2004
Order and the proposed remedial plan. Both the Petition-
ers and the Respondents proposed that the court vacate
the October 2004 order. (Jd. at 19a.) As a result, Judge
Nixon vacated the October 2004 order. (Id.)

Because of the State’s insistence on further discovery
into the allegedly improper ex parte communication, Judge
Nixon sua sponte recused himself in February 2006 to
avoid a protracted dispute over collateral issues, stating
that “the healthcare of Tennessee’s children must come
first.” (Id. at 20a-21a.)

C. The Replacement of the Special Master With
Five New Monitors.

Judge William J. Haymes, Jr. took over the case in
February 2006. He undertook several steps to keep the
case on track, to “avoid collateral issues from interfering
with the resolution of the Defendants’ compliance” and “to
meet the urgent medical care needs of the children.” (Id. at
Oa.)

First, Judge Haynes relieved the special master of his
duties as a special master and reappointed him “as a
technical advisor for this non-traditional litigation under




