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COUNTERSTATEMENT OF THE 
QUESTIONS PRESENTED 

1. Whether § 502(a)(2) of the Employee Retirement In- 
come Security Act (“ERISA”), 29 U.S.C. § 1132(a)(2), per- 
mits a participant to bring an action in a non-representative 
capacity to recover monetary losses specific to his individual 
account in a defined contribution plan due to an alleged 
fiduciary breach (“the § 502(a)(2) Question”). 

2. Whether § 502(a)(3) of ERISA, 29 U.S.C. § 1132(a)(3), 
permits a participant to bring an action for money damages 
characterized as a claim for “appropriate equitable relief” 
(“the § 502(a)(3) Question”). 

(i) 



ii 
PARTIES TO THE PROCEEDINGS  

AND RULE 29.6 STATEMENT 

There are no parties to the proceedings other than those 
listed in the caption.   

 Respondent DeWolff, Boberg & Associates, Inc. is neither 
a publicly-held corporation nor other publicly-held entity.  
Respondent does not have any parent corporations, and no 
publicly-held corporation or other publicly-held entity owns 
10% or more of Respondent’s stock. 
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IN THE 

Supreme Court of the United States 
———— 

No. 06-856 

———— 

JAMES LARUE, 
Petitioner, 

v. 

DEWOLFF, BOBERG & ASSOCIATES, INC.; DEWOLFF, 
BOBERG & ASSOCIATES, INC., EMPLOYEES’ SAVINGS PLAN, 

Respondents. 
———— 

On Petition for a Writ of Certiorari to the 
United States Court of Appeals  

for the Fourth Circuit 

———— 

BRIEF IN OPPOSITION 

———— 

SUMMARY OF REASONS TO DENY THE PETITION 

The court of appeals concluded that Petitioner’s § 502(a)(2) 
claim should be rejected because such actions must be 
brought in a representative capacity or on behalf of the plan 
to benefit the plan as a whole, rather than to benefit solely an 
individual plan participant whose alleged loss is specific to 
his individual account.  This conclusion is a straightforward 
and unremarkable application of controlling precedent, and 
presents no conflict among the courts of appeals.  Moreover, 
the court of appeals’ decision should not influence the out-
come of litigation, cited in the petition, regarding the scope of 
Section 502(a)(2) in cases involving alleged fiduciary breaches 
affecting a substantial number of plan participants.  Accord-
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ingly, the § 502(a)(2) Question does not warrant review by 
this Court.  The court of appeals’ decision rejecting Peti-
tioner’s § 502(a)(3) claim likewise does not warrant review 
by this Court.  The Fourth Circuit’s conclusion that Peti-
tioner’s complaint sought money damages not available under 
§ 502(a)(3) is supported by controlling precedent, and there is 
no conflict among the courts of appeals on whether money 
damages constitute appropriate equitable relief where there is 
no unjust enrichment on the part of the plan fiduciary.  Peti-
tioner had an alternative remedy, in that he could have sought 
injunctive relief to redress the alleged breach of fiduciary 
duty.  Neither question raised by the petition is of exceptional 
importance.  Accordingly, the petition should therefore  
be denied. 

COUNTERSTATEMENT OF THE CASE 

DeWolff, Boberg & Associates, Incorporated (“DBA” or 
“Respondent”) is a management consulting firm organized 
under the laws of the State of South Carolina.  Respondent 
administers, and is thus a fiduciary of, the DeWolff, Boberg 
& Associates, Incorporated, Employees’ Savings Plan (“the 
Plan”), established to provide participating employees with an 
opportunity to save for retirement on a tax-deferred basis.  
The Plan is a retirement plan subject to regulation under 
ERISA and the Internal Revenue Code, commonly known as 
a 401(k) plan.   

James LaRue (“Petitioner”) has participated in the Plan 
since 1993.  According to the terms of the Plan, participants 
in the Plan are permitted to direct the investment of their 
contributions in accordance with the procedures and require-
ments established by the Plan Administrator or its agents.  As 
DBA’s Summary Plan Description states: 

[The participant] will be able to direct the investment of 
[his/her] entire interest in the Plan.  The Administrator 
will provide [the participant] with information on the 
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investment choices available to [him/her], the frequency 
with which [the participant] can change [his/her] invest-
ment choices and other information.  Periodically, [the 
participant] will receive a benefit statement that provides 
information on [his/her] account balance and [his/her] 
investment returns . . . To the extent [the participant] 
[does] not direct the investment of [his/her] Plan bene-
fits, the Trustee or another designated person will be 
responsible for the investment of all assets held by the 
Plan.  The Trustee or another designated person will 
make investment decisions that are made in the best 
interests of [the participant] and other Plan participants. 

Br. Opp’n App. 19a.   

Petitioner alleges that in 2001 and 2002, he requested that 
certain changes be made with respect to his then-current and 
future investments in the Plan, but that these changes were 
not implemented.  In 2004, he brought a civil action for 
breach of fiduciary duty against Respondent and the Plan for 
allegedly failing to follow his investment directions.  Peti-
tioner’s complaint claimed that due to the breach, his interest 
in the Plan had been depleted by approximately $150,000.  In 
the complaint, Petitioner sought appropriate make whole or 
other equitable relief pursuant to § 502(a)(3).  Br. Opp’n  
App. 4a. 

Respondent filed a Rule 12(c) motion for judgment on the 
pleadings, asserting that Petitioner’s requested remedy was 
not available under § 502(a)(3).1  The district court agreed 
                                            

1 In a memorandum filed with the district court, Petitioner effectively 
conceded that the complaint inappropriately sought recovery of com-
pensatory damages in excess of an amount that could fairly be claimed as 
“make whole” relief.  Petitioner sought to cure the defective pleading by 
suggesting that the “[$150,000.00] figure was intended merely to orientate 
the court as to what Plaintiff believed the breach of fiduciary duty cost 
him at the time he filed his complaint.”  Br. Opp’n App. 47a.  According 
to Petitioner, the actual loss to his interest in the Plan was actually less 
than the amount mentioned in the complaint.  Id. n.5. 
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and dismissed the case with prejudice.  Pet. App. 15a-21a, 
30a-31a.  Petitioner appealed the case to the United States 
Court of Appeals for the Fourth Circuit.  After briefing and 
oral argument, the Fourth Circuit affirmed the district court’s 
opinion.  Pet. App. 1a-14a.  Petitioner filed a timely petition 
for rehearing and rehearing en banc, and the United States 
Secretary of Labor filed an amicus curiae brief in support of 
the rehearing petition.  The Fourth Circuit rejected the argu-
ments made by the Secretary, and denied the request for 
rehearing and rehearing en banc.  Pet. App. 22a-29a. 

The petition for a writ of certiorari next followed. 

REASONS FOR DENYING THE PETITION 

I. THE § 502(a)(2) QUESTION DOES NOT WAR- 
RANT REVIEW. 

Section 502(a)(2) of ERISA permits “a participant, bene-
ficiary or fiduciary” to bring a civil action for “appropriate 
relief under section 1109 of this title,” also known as § 409 of 
ERISA.  Section 409 provides:  

any person who is a fiduciary with respect to a plan  
who breaches any of the responsibilities, obligations, or 
duties imposed upon fiduciaries by this subchapter shall 
be personally liable to make good to such plan any 
losses to the plan resulting from each such breach, and to 
restore to such plan any profits of such fiduciary which 
have been made through use of assets of the plan by the 
fiduciary, and shall be subject to such other equitable or 
remedial relief as the court may deem appropriate . . . 

29 U.S.C. § 1109. 

Petitioner’s new counsel implies that, in the district court, 
Petitioner invoked Section 502(a)(2) by alleging a breach of 
fiduciary duty under ERISA § 409 and “sought that respon-
dents ‘make good to [the] plan’ the losses that resulted.”  Pet. 
at 8.  This implication is misleading; Petitioner’s complaint 
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sought relief exclusively under § 502(a)(3).  Br. Opp’n App. 
4a.  Petitioner’s § 502(a)(2) claim was made for the first time 
on appeal.  After suggesting this claim may have been 
waived, the Fourth Circuit addressed the § 502(a)(2) argu- 
ment, concluding that this claim lacked merit in any event.2  
Pet. App. 5a-7a.   

The § 502(a)(2) Question does not warrant review by this 
Court.  The court of appeals’ determination of the § 502(a)(2) 
Question is a straightforward application of this Court’s set-
tled interpretation of the relevant statutory language.  More-
over, the court of appeals’ determination of the § 502(a)(2) 
Question does not create a circuit conflict.  Finally, the  
§ 502(a)(2) Question is not of exceptional importance be-
cause this case involves a single plan participant seeking 
recovery for an alleged loss to the value of his individual plan 
account.  The court of appeals’ decision has no broader 
ramifications.   

A. The court of appeals’ determination of the  
§ 502(a)(2) Question correctly applied this 
Court’s settled construction of the statutory 
language. 

This Court has held that an action brought under § 502(a)(2) 
alleging a breach of fiduciary duty under § 409 can only be 
brought in circumstances where the plaintiff seeks to recover 
losses sustained by the plan as a whole.  Mass. Mut. Life Ins. 
Co. v. Russell, 473 U.S. 134, 142 (1985).  As this Court 
explained in Russell, “[a] fair contextual reading of [ERISA  

                                            
2 The United States Secretary of Labor, in her amicus curiae brief to 

the Fourth Circuit in support of the petition for rehearing and rehearing en 
banc, noted that she “takes no position on whether the section 502(a)(2) 
argument was waived or on the merits of [Petitioner’s] claims.”  Brief of 
United States Secretary of Labor as Amicus Curiae in Support of Petition 
for Rehearing and Rehearing En Banc in LaRue v. DeWolff, Boberg & 
Associates, Inc. et al., 450 F.3d 570 (July 12, 2006) (“DOL Br.”). 
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§ 409] makes it abundantly clear that its draftsmen were 
primarily concerned with the possible misuse of plan assets, 
and with remedies that would protect the entire plan, rather 
than with the rights of an individual beneficiary.”  Id.   

The court of appeals’ determination of the § 502(a)(2) 
Question follows Russell.  In rejecting the petition for rehear-
ing, the Fourth Circuit observed:  

The Russell Court held that § 502(a)(2) requires plain-
tiffs to seek damages on behalf of the plan as a whole, 
not on their own behalf . . . As the Supreme Court 
explained, ERISA’s fiduciary duty provisions are pri-
marily concerned with protecting the integrity of the 
plan, which in turn protects all beneficiaries, rather than 
remedying individual wrongs.  Russell, 472 U.S. at 141.  
As a result, a § 502(a)(2) claim must ‘be brought in a 
representative capacity on behalf of the plan as a whole.’  
Id. at 141 n.9.  The Department of Labor, however, fails 
to explain how its overly broad reading of ‘loss to the 
plan’—to include entirely individual claims—can possi-
bly be squared with Russell’s representative capacity 
requirement.  Here, LaRue seeks to recover money dam-
ages to which he believes he is individually entitled—
such an action is in no sense ‘representative.’  

Pet. App. 25a.   

Petitioner’s claim is strictly individual in nature, seeking 
damages solely for his own benefit.  He does not bring this 
action on behalf of the plan or on behalf of a class of plan 
participants.  Nor does Petitioner allege a breach of fiduciary 
duty affecting any other plan participant.  The Fourth Circuit 
correctly decided that this claim is precluded by Russell.  
Moreover, to interpret § 502(a)(2) to allow recovery of al-
leged losses suffered by individual plan participants would 
effectively obliterate the distinction Congress made in specif- 
ically providing for plan remedies in § 502(a)(2) and for 
individual remedies in § 502(a)(3), thus upsetting the “inter- 
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locking, interrelated, and interdependent remedial scheme” 
Congress carefully crafted in enacting the ERISA statute.  See 
Russell, 473 U.S. at 146. 

B. The court of appeals’ determination of the  
§ 502(a)(2) Question does not create a circuit 
conflict. 

Petitioner suggests, almost in passing, that the court of 
appeals’ determination of the § 502(a)(2) Question creates a 
conflict with the holdings of the Third, Fifth, Sixth, and 
Seventh Circuits.  Pet. at 16.  Petitioner is incorrect.  As the 
court of appeals explained in its Order rejecting the argument 
of the Secretary of Labor:  

[this] assertion overlooks the actual holdings of the cases 
cited by the Secretary…To begin with, each case cited 
by the Department involved a subset of plan beneficiar-
ies or participants that alleged plan losses.  Not a single 
case involved, as here, an individual plaintiff, much less 
one who failed to allege a ‘loss to the plan’ as required 
by Section 502(a)(2). 

Pet. App. 26a.   

The Fourth Circuit’s conclusion on this point is demonstra-
bly correct.  The decisions cited in the petition are readily 
distinguishable from Petitioner’s situation in that they involve 
actions brought on behalf of a class of similarly-situated 
participants and/or on behalf of the plan itself, in factual 
scenarios where the alleged fiduciary breach involved misbe-
havior affecting a considerable segment of plan participants.  
For instance, In re Schering-Plough Corp. ERISA Litig., 420 
F.3d 231 (3d Cir. 2005), involved a class action on behalf of a 
number of participants alleging the plan fiduciary breached its 
duties by offering company stock as a plan alternative even 
though the company’s stock price was wrongfully inflated, 
and by engaging in other types of broad fiduciary misconduct.  
The plaintiffs alleged plan losses due to the drop in value of 
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the company’s stock.  Id. at 241.  In concluding that the plain- 
tiffs properly stated a claim under § 502(a)(2), the Third Cir- 
cuit expressly noted that the suit was filed as a class action, 
unlike Russell.  Id. 

Likewise, in Milofsky v. American Airlines, Inc., 442 F.3d 
311 (5th Cir. 2006), the court concluded that the plaintiffs, 
through a suit filed on behalf of a subset of participants, could 
sue to recover losses to the plan.  Id. at 313.  The plaintiffs in 
Milofsky brought an action under § 502(a)(2), in a representa-
tive capacity on behalf of a subset of plan participants, 
alleging broad fiduciary breach in failing to transfer the 
balance of their accounts from one savings plan to another 
after their employer had been acquired by American Airlines.  
404 F.3d 338, 340 (5th Cir. 2005), vacated and remanded, 
442 F.3d 311 (5th Cir. 2006).  See also Steinman v. Hicks, 
352 F.3d 1101, 1102 (7th Cir. 2003) (concluding that partici-
pants who brought an action on behalf of a class of partici-
pants could bring suit for the benefit of the plan, where the 
employer’s failure to diversify assets in the employee stock 
ownership plan caused plan losses); Kuper v. Iovenko, 66 
F.3d 1447, 1453 (6th Cir. 1995) (concluding that a subclass 
of plan participants could bring a class action seeking a 
remedy that would benefit the plan as a whole, where losses 
to the employee stock ownership plan resulted from the 
fiduciary’s delay of a trust-to-trust transfer of plan assets after 
a company division sale).   

While these cases hold that a subclass of plan participants 
may bring an action under § 502(a)(2), they suggest that such 
relief can only be pursued where the alleged fiduciary breach 
affects a significant number of participants.  This case, by 
contrast, involves an alleged fiduciary breach that affects only 
Petitioner as an individual participant.  There is no circuit 
conflict created by the court of appeals’ determination of the 
§ 502(a)(2) Question.   
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C. The § 502(a)(2) Question is not an issue of 

exceptional importance.  

Petitioner argues that the court of appeals’ interpretation of 
§ 502(a)(2) impermissibly limits the remedies available to 
individual plan participants alleging breach of fiduciary duty.  
Pet. at 10-11.  Petitioner is incorrect.  As the court of appeals 
noted, its decision “hardly leaves a plan participant or bene-
ficiary in plaintiff’s position without recourse.  He could, for 
example, . . . under appropriate circumstances, bring suit on 
the plan’s behalf to remove the fiduciary . . . in Congress’s 
view, such [an] alternative remed[y] [is] sufficient to keep 
fiduciaries from breaches of fiduciary duty that result in  
no benefit whatsoever to themselves.”  Pet. App. 13a-14a.  
Moreover, Petitioner could have sought individual relief 
under § 502(a)(3), which provides for certain “appropriate 
equitable relief.”  As explained below, Petitioner made the 
tactical decision not to seek appropriate equitable relief, and 
chose instead to sue for money damages.  Accordingly, noth-
ing in the court of appeals’ decision would deprive an indi-
vidual plan participant of a remedy under ERISA in the event 
of a breach of fiduciary duty.  There is certainly nothing 
extraordinary about Congress’ decision not to permit an indi- 
vidual cause of action for damages under Section 502(a)(2).  
As such, Petitioner’s claim raises no issue of exceptional 
importance. 

Despite the individualized focus of his complaint, Peti-
tioner contends that the § 502(a)(2) Question is exceptionally 
important because of the possible effect the Fourth Circuit’s 
decision might have on plan participants seeking relief for 
breach of fiduciary duty affecting a substantial number of 
plan participants.  Pet. at 10-11.  The court of appeals’ deci- 
sion is, of course, limited to the unique factual circumstances 
in this case and is unlikely to result in the broad consequences 
the Petitioner posits.  Although the Secretary of Labor also 
hypothesized collateral consequences in her amicus brief 
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supporting the petition for rehearing, see DOL Br. at 1, the 
Secretary’s larger concern clearly focuses on the ability of a 
group of plan participants to bring a § 502(a)(2) claim to 
recover monetary losses to the plan, as evidenced by her 
argument that the Fourth Circuit’s decision will be detri- 
mental if it is “read broadly.”  Id.  But the court of appeals’ 
decision gives no reason for the Secretary’s disquietude.  In 
its subsequent opinion, the court of appeals expressly rejected 
those arguments: 

The Department of Labor concedes that LaRue must be 
‘read broadly’ to give rise to the possible difficulties  
it envisions. Br. at 1. To begin with, the problems 
supposed by the Department are at best speculation: the 
Secretary says only that they ‘could’ possibly arise.  Id. 
at 7.  The Secretary, moreover, offers no explanation for 
and quotes no language from the opinion as to why the 
case must be ‘read broadly’. . . It is, therefore, the 
Secretary’s position, rather than the panel’s, that is the 
broad one—for it stretches the ERISA statute unaccepta-
bly . . . To adopt the Secretary’s view, however, would 
necessarily transform every purely individual claim for 
breach of fiduciary duty into a ‘plan loss.’  Such an 
expansive view of fiduciary liability would lead to its 
own parade of horribles, a parade that Congress refused 
to countenance. 

Pet. App. 23a-24a.   

This case involves an individual plan participant seeking to 
recover an alleged loss in his individual plan account on the 
basis of a fiduciary breach directed solely at him.  Petitioner’s 
suggestion that his claim is intended to benefit the whole plan 
is without merit; the complaint was not brought in a rep- 
resentative capacity on behalf of other participants or on 
behalf of the plan, as required by this Court’s decision in 
Russell, 473 U.S. at 141 n.9 (“a § 502(a)(2) claim must ‘be 
brought in a representative capacity on behalf of the plan as a 
whole’”).  See Coan v. Kaufman, 457 F.3d 250, 259 (2d Cir. 
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2006) (affirming the district court’s decision rejecting a 
former plan participant’s § 502(a)(2) claim for failing to bring 
the action in a representative capacity on behalf of the plan).  

Absent the presentation of a broad-based legal issue, and as 
a result of Petitioner’s focus on individualized rather than 
plan-wide recovery, this case is a singularly inappropriate 
vehicle to address the question presented in the petition 
regarding the scope of Section 502(a)(2) in cases involving an 
alleged fiduciary breach affecting a substantial percentage of 
plan participants.  

II. THE § 502(a)(3) QUESTION DOES NOT WAR- 
RANT REVIEW. 

Section 502(a)(3) authorizes a plan participant, beneficiary, 
or fiduciary to bring a civil action “(A) to enjoin any act or 
practice which violates any provision of [ERISA] or the terms 
of the plan, or (B) to obtain other appropriate equitable 
relief.”  29 U.S.C. § 1132(a)(3) (emphasis added).  In con-
struing this provision, the Court has been careful not to infer 
causes of action under ERISA “since that statute’s carefully 
crafted and detailed enforcement scheme provides ‘strong 
evidence that Congress did not intend to authorize other 
remedies that it simply forgot to incorporate expressly.’”  
Mertens v. Hewitt Assocs., 508 U.S. 248, 254 (1993) (quoting 
Russell, 473 U.S. at 146-47) (emphasis in original).  In deter-
mining the type of equitable relief available under § 502(a)(3), 
this Court has limited the provision to “categories of relief 
that were typically available in equity (such as injunction, 
mandamus, and restitution, but not compensatory damages).”  
Mertens, 508 U.S. at 256 (emphasis in original).  Money 
damages, on the other hand, are “the classic form of legal 
relief,” and as such are not available under Section 502(a)(3) 
of ERISA.  Id. at 255 (emphasis in original).   

Petitioner contends that, since this Court’s ruling in Mertens, 
two circuit splits have emerged concerning the scope of  



12 
§ 502(a)(3).  Pet. at 17-19.  He argues that the first circuit 
split involves whether money losses can be recovered under  
§ 502(a)(3) for fiduciary breach, relying chiefly on two appel-
late court decisions issued before Great-West Life & Annuity 
Insurance Co. v. Knudson, 534 U.S. 204 (2002).  Pet. at 17-
18 (citing to Strom v. Goldman, Sachs, & Co., 202 F.3d 138 
(2d Cir. 1999) and Bowerman v. Wal-Mart Stores, Inc., 226 
F.3d 574 (7th Cir.  2000)).  Great-West effectively eliminated 
any conflict over this issue by severely undercutting the 
rationale of the Second Circuit’s decision in Strom.  See 
Pereira v. Farace, 413 F.3d 330, 340 (2d Cir. 2005), cert. 
denied, 126 S. Ct. 2286 (U.S. May 22, 2006) (No. 05-731).   

The second circuit split alleged by Petitioner is “whether—
and under what circumstances—lawsuits filed by plan fidu-
ciaries seeking monetary reimbursement of advanced medical 
expenses from plan participants or beneficiaries pursuant to a 
contractual reimbursement provision were permissible under 
§ 502(a)(3).”  Pet. at 18.  That issue is obviously irrelevant  
to this case, and, in any event, was largely resolved by this 
Court in Sereboff v. Mid Atlantic Medical Services, Inc., 126 
S. Ct. 1869 (2006), which concluded that a plan fiduciary 
could obtain monetary reimbursement of paid medical bills 
from the plan participant and beneficiary if the fiduciary 
sought identifiable funds within the participant's possession 
and control.  Id. at 1873-74.   

Petitioner argues that the § 502(a)(3) Question is an excep-
tionally important and recurring issue that has been raised by 
the Secretary of Labor.  Pet. at 20.  The Secretary did not 
request reconsideration of the § 502(a)(3) Question in her 
amicus filing in the court of appeals, suggesting no institu- 
tional concern regarding the court of appeals’ determina- 
tion of this issue.  Petitioner instead relies on the Secretary’s 
earlier amicus curiae filing in Goeres v. Charles Schwab & 
Co., Inc. et al., 2004 WL 2203474 (N.D. Cal. 2004), and 
other amicus briefs submitted by the Secretary at the court of 
appeals level addressing the scope of equitable relief 
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available under § 502(a)(3).  Pet. at 20-21.  This Court denied 
the petition for a writ of certiorari in two of these cases.  See 
Pereira v. Farace, 413 F.3d 330, 340 (2d Cir. 2005), cert. 
denied, 126 S. Ct. 2286 (U.S. May 22, 2006) (No. 05-731); 
Callery v. U. S. Life Ins. Co. in City of New York, 392 F.3d 
401 (10th Cir. 2004), cert. denied, 126 S. Ct. 333 (U.S. Oct 
03, 2005) (No. 04-1366).   

In any case, Petitioner misreads this Court’s decisions on 
the scope of § 502(a)(3).  As this Court made clear in Mertens, 
the modifier “equitable” must be read to limit the type of 
relief available under this subsection, notwithstanding exam-
ples of monetary recovery that may have been available in a 
court of equity for breach of trust.  See 508 U.S. at 257-58.  
This Court reaffirmed the limited scope of equitable relief 
available under § 502(a)(3) in Great-West.  These holdings 
were not disturbed by this Court’s most recent decision  
in Sereboff.  126 S. Ct. at 1873 (“. . . we construed the  
[§ 502(a)(3)] provision to authorize ‘only categories of relief 
that were typically available in equity,’ and thus rejected a 
claim that we found sought ‘nothing other than compensatory 
damages’” (citing Mertens, 508 U.S. at 255-56) (emphasis in 
original)).   

The court of appeals correctly concluded that Petitioner 
could not succeed on an equitable restitution theory under  
§ 502(a)(3).  As the court explained, Petitioner cannot recover 
under an equitable restitution claim because he “does not 
allege that funds owed to him are in defendants’ possession, 
but instead that these funds never materialized at all.  He 
therefore gauges his recovery not by the value of defendants’ 
nonexistent gain, but by the value of his own loss—a measure 
that is traditionally legal, not equitable.”  Pet. App. 10a 
(citing Sereboff and Great-West).  Furthermore, Petitioner  
is mistaken in suggesting that he had no remedy in these 
circumstances.  As the court of appeals observed, Petitioner 
could have sought injunctive relief “compelling compliance 
with his investment instructions . . . .”  Pet. App. 13a.   
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Finally, Petitioner asserts that the § 502(a)(3) Question was 

“left open” in Aetna Health, Inc. v. Davila, 542 U.S. 200 
(2004).  Pet. at 22-23.  Petitioner is incorrect.  Aetna did not 
address the scope of equitable relief under § 502(a)(3), but 
rather dealt with whether the plaintiffs’ state-court suits against 
their health maintenance organizations were pre-empted by 
ERISA.  542 U.S. at 204.  And the Court’s decision shows 
that the limits of Section 502(a)(3) are well understood.  
Thus, Aetna neither opened any doors to the § 502(a)(3) 
Question nor challenged this Court’s well-established deci- 
sions in both Mertens and Great-West.   

To the extent the § 502(a)(3) Question is presented in other 
circumstances, it is a matter for Congress to resolve.  As the 
court of appeals commented:  

Though Congress may one day take the remedial step 
plaintiff desires, it has not yet done so.  It is not difficult 
to imagine why.  In crafting ERISA, Congress sought a 
careful balance between the goals of ‘ensuring fair and 
prompt enforcement of rights under a plan’ on the one 
hand and ‘encourag[ing] . . . the creation of such plans’ 
on the other.  Aetna Health [v. Davila], 542 U.S. at 215 
(internal quotation marks omitted).  It would certainly be 
reasonable for Congress to have concluded that impos-
ing personal financial liability on fiduciaries under cir-
cumstances such as this—where there was no unjust 
enrichment, unlawful possession, or self-dealing—would 
seriously deter plan formation and the service of quali-
fied individuals and institutions as fiduciaries.  Compare, 
e.g., Mertens, 508 U.S. 262-63 (discussing negative 
effects of expansive ERISA liability).  

Pet. App. 13a. 
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CONCLUSION 

The petition for a writ of certiorari should be denied. 

Respectfully submitted, 

THOMAS P. GIES * 
REBECCA K. LEE 
CROWELL & MORING LLP 
1001 Pennsylvania Ave, NW 
Washington, DC  20004 

* Counsel of Record                            (202) 624-2500 

January 22, 2007 
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APPENDIX A 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 
[Filed JUN 2, 2004] 

———— 
Case No. 2:04-1747-18 

———— 

JAMES LARUE, 
Plaintiff, 

v. 

DEWOLFF, BOBERG & ASSOCIATES, INC., and THE DEWOLFF, 
BOBERG & ASSOCIATES EMPLOYEES’ SAVINGS PLAN, 

Defendants. 
———— 

COMPLAINT 

Plaintiff, complaining of the Defendant herein, would 
respectfully show unto this Honorable Court as follows: 

I 

Plaintiff is a citizen and resident of the State of Texas. 

II 

Defendant DeWolff, Boberg & Associates, Inc. (herein- 
after “DeWolff”) is a corporate entity organized and existing 
pursuant to the laws of one of the states of the United States 
and which does business and owns property in Charleston, 
South Carolina. 

III 

Defendant The DeWolff, Boberg & Associates Employees’ 
Savings Plan (hereinafter “the plan”) is organized as an 
E.R.I.S.A. governed retirement plan and is a legal entity  
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capable of being sued pursuant to E.R.I.S.A. 29 U.S.C.S.  
§ 1132(d). 

IV 

In this matter, the Plaintiff alleges a breach of fiduciary 
duty pursuant to E.R.I.S.A. 29 U.S.C.S. § 1001 et. seq. and 
this court has jurisdiction to hear this matter based upon the 
involvement of a federal question. 

V. 

Attached hereto as exhibit A is the plan document for the 
Defendant plan. The Defendant plan is a retirement plan 
which is governed by E.R.I.S.A. and in which certain eligible 
employees of DeWolff, Boberg & Associates are entitled  
to participate. 

VI. 

The Defendant DeWolff is the plan administrator of the 
plan. 

VII. 

Plaintiff is a participant in the plan and has continuously 
been since prior to calendar year 2001. 

VIII. 

According to the terms of the plan, participants such as the 
Plaintiff have a right to periodically direct the plan, by and 
through its’ delegated administrators, as to how the 
participant wants his money invested. 

IX. 

In calendar year 2001 and 2002, the Plaintiff advised the 
Defendant, by and through its’ delegated agents or admin- 
istrators to invest his money a certain way. Despite the 
Plaintiff’s instructions to the plan, by and through its’ agents 
and administrators, the plan did not invest Plaintiff’s money 
as he directed. 



3a 
X 

Additionally, Plaintiff requested certain information from 
the Defendant plan which was not provided. 

XI. 

Plaintiff alleges a breach of fiduciary duty hereinbelow and 
under prevailing Fourth Circuit authority, Plaintiff is not 
required to exhaust administrative remedies pertaining to a 
breach of fiduciary duty claim under E.R.I.S.A. (See Smith v. 
Sydnor, 184 F.3d 356 (4th Cir. 1999). 

FOR A FIRST CAUSE OF ACTION  

(Breach of Fiduciary Duty Pursuant to 
E.R.I.S.A. 29 U.S.C.S. § 1104, § 1132(a)(3) and 

Other Portions of E.R.I.S.A. 29 U.S.C.S. & 1001 et. seq.) 

XII. 

Plaintiff incorporates all prior allegations herein, where not 
inconsistent, as if fully set forth herein. 

XIII. 

The Defendant DeWolff is the plan administrator of the 
subject plan and is responsible for the plan’s workings and 
administrative details. DeWolff is responsible for seeing to it 
that the terms of the plan are adhered to by both participants 
and the entities hired by DeWolff to administer the plan. 
DeWolff is a fiduciary of the subject plan for the afore- 
mentioned purposes. 

XIV. 

On at least two occasions, the Plaintiff directed the plan, by 
and through its’ appointed agents and administrators, to 
invest his money and contributions a certain way, but the plan 
and its’ administrator, DeWolff, failed to invest Plaintiff’s 
money as directed and as a direct and proximate result, the 
Plaintiff’s interest in the plan has been depleted approxi- 
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mately $150,000.00. Additionally, Plaintiff has requested cer- 
tain information from DeWolff, which DeWolff is required to 
provide pursuant to E.R.I.S.A., but which DeWolff failed to 
provide within the time required by E.R.I.S.A. 

XVIII. 

DeWolff has breached its’ fiduciary duties to the Plaintiff 
in the foregoing regards and Plaintiff respectfully requests 
that the court declare that DeWolff has breached its’ fiduciary 
duties pursuant to E.R.I.S.A. 29 U.S.C.S. § 1104, § 1132(c),  
§ 1022, and § 1024 and otherwise as the court may deem 
appropriate. Plaintiff respectfully requests that the court also 
award Plaintiff “make whole” or other equitable relief as 
allowed by E.R.I.S.A. 29 U.S.C.S. § 1132(a)(3) and that the 
court award the Plaintiff attorney’s fees and costs pursuant to 
E.R.I.S.A. 29 U.S.C.S. § 1132(g). 

WHEREFORE, having fully stated his claim against the 
Defendants, Plaintiff respectfully prays for (1) a declaration 
from the court that the Defendant has breached its’ fiduciary 
duty pursuant to E.R.I.S.A. 29 U.S.C.S. § 1001 et. seq., (2) 
for appropriate “make whole” or other equitable relief pur- 
suant to E.R.I.S.A. 29 U.S.C.S. § 1132(a)(3), (3) for a statu- 
tory penalty for failure to provide information Plaintiff re- 
quested pursuant to E.R.I.S.A.. 29 U.S.C.S. § 1132(c), (4) for 
attorney’s fees and costs pursuant to E.R.I.S.A. 29 U.S.C.S.  
§ 1132(g), and (4) for such other and further relief as the 
court deems just and proper. 

 /s/ Robert E. Hoskins, Esq. 
ROBERT E. HOSKINS, Esq., #5144 
FOSTER LAW FIRM, L.L.P. 
PO Box 2123 
Greenville, SC  29602 
(864) 242-6200 
(864) 233-0290 (facsimile) 
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William C. Cleveland, III, Esq. 
BUIST•MOORE•SMYTHE•McGEE•P.A.  
PO Box 999 
Charleston, SC 29402 
(843) 722-3400 
(843) 723-7398 (facsimile) 

Attorneys for Plaintiff 

Date: 6-1-04 
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DEWOLFF, BOBERG & ASSOCIATES EMPLOYEES’ 

SAVINGS PLAN 

SUMMARY PLAN DESCRIPTION 

What happens to my non-vested account balance if 
I’m rehired? ...............................................................  9 

What happens to the non-vested portion of a termi- 
nated participant’s account balance? .........................  10 

ARTICLE IV 
DISABILITY BENEFITS 

Are disability benefits provided?...................................  10 

ARTICLE V 
FORM OF BENEFIT PAYMENT 

How will my benefits be paid? ......................................  10 

May I delay the receipt of benefits? ..............................  10  

ARTICLE VI 
DEATH BENEFITS 

What happens if I die while working for the 
Employer?..................................................................  11 

Who is the beneficiary of my death benefit? .................  11 

How will the death benefit be paid to my beneficiary?... 11 

When must the last payment be made to my bene- 
ficiary? .......................................................................  11  

What happens if I’m a participant, terminate employ- 
ment and die before receiving all my benefits?.........  12 

ARTICLE VII 
IN-SERVICE DISTRIBUTIONS 

Can I withdraw money from my account while 
working? ....................................................................  12 
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Can I withdraw money from my account in the event 

of financial hardship? ................................................  12 

What constitutes a hardship? .........................................  12 

Are there any conditions to receiving a hardship 
distribution? ...............................................................  13 

ARTICLE VIII 
TAX TREATMENT OF DISTRIBUTIONS 

What are my tax consequences when I receive a 
distribution from the Plan? ........................................  13 

Can I reduce or defer tax on my distribution? ...............  13 

ARTICLE IX 
HOURS OF SERVICE 

What is an Hour of Service?..........................................  14 

How are Hours of Service credited?..............................  14 

 

ARTICLE X 
LOANS 

May I borrow money from the Plan?.............................  15 

What are the loan rules and requirements?....................  15 

ARTICLE XI 
YOUR PLAN’S TOP HEAVY RULES 

What is a top heavy plan?..............................................  16 

What happens if the Plan becomes top heavy?..............  16 

ARTICLE XII 
PROTECTED BENEFITS 

Is my benefit protected? ................................................  17 

Are there any exceptions to the general rule?................  17 

Can the Plan be amended?.............................................  17 
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What happens if the Plan is discontinued or 

terminated? ................................................................  17 

What are my rights as a Plan participant? .....................  17 

What duties are imposed on the people or entities who 
operate the Plan?........................................................  18 

How do I submit a claim for Plan benefits? ..................  19 

What if my benefits are denied? ....................................  19 

What is the Claims Review Procedure? ........................  19 

What can I do if I have questions or my rights are 
violated?.....................................................................20 

ARTICLE XIII 
GENERAL INFORMATION ABOUT THE PLAN 

General Plan Information ..............................................  21 

Employer Information ...................................................  21 

Administrator Information.............................................  21 

Trustee Information ......................................................  22 

Service of Legal Process................................................  22 
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DEWOLFF, BOBERG & ASSOCIATES EMPLOYEES’ 

SAVINGS PLAN 

SUMMARY PLAN DESCRIPTION  

INTRODUCTION TO YOUR PLAN 

We have adopted DeWolff, Boberg & Associates Em- 
ployees’ Savings Plan (“Plan”) to provide you with the 
opportunity to save for retirement on a tax-deferred basis. 
This Summary Plan Description (“SPD”) contains valuable 
information regarding when you may become eligible to 
participate under the Plan, your Plan benefits, your distri- 
bution options, and many other features of the Plan. You 
should take the time to read this SPD to get a better under- 
standing of your rights and obligations under the Plan. 

This SPD is written in a non-technical manner using a 
question and answer format. We have attempted to answer 
most of the questions you may have regarding your benefits 
under the Plan. If this SPD does not answer all of your 
questions, please contact the Administrator. The name and 
address of the Administrator can be found in the Article of 
this SPD entitled “General Information About The Plan.” 

This SPD describes the Plan’s benefits and obligations as 
contained in the legal Plan document, which governs the 
operation of the Plan. The Plan document is written in much 
more technical and precise language. If the non-technical 
language under this SPD and the technical, legal language of 
the Plan document conflict, the Plan document always gov- 
erns. If you wish to receive a copy of the legal Plan docu- 
ment, please contact the Administrator. 

This SPD describes the current provisions of the Plan, as 
designed to comply with applicable legal requirements. The 
Plan is subject to federal laws, such as ERISA (the Employee 
Retirement Income Security Act), the Internal Revenue Code 
and other federal and state laws which may affect your rights. 
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The provisions of the Plan are subject to revision due to a 
change in laws or due to pronouncements by the Internal 
Revenue Service (IRS) or Department of Labor (DOL). We 
may also amend this Plan. If the provisions under this SPD 
change, we will notify you. 

ARTICLE I 
PARTICIPATION IN THE PLAN 

Am I eligible to participate in the Plan? 

Provided you are not an Excluded Employee, you are 
eligible to participate in the Plan once you satisfy the Plan’s 
eligibility conditions described in the next question. The 
following employees are Excluded Employees and are not 
eligible to participate in the Plan: 

• employees who are leased employees. 

• employees whose employment is governed by a 
collective bargaining agreement under which retirement 
benefits were the subject of good faith bargaining, unless 
such agreement expressly provides for participation in 
this Plan. 

• certain nonresident aliens who have no earned income 
from sources within the United States. 

When am I eligible to participate in the Plan? 

Provided you are not an Excluded Employee, you will be 
eligible to participate in the Plan once you satisfy the 
requirements below. However, you will actually enter the 
Plan once you reach the Entry Date as described in the next 
question. 

You will be eligible to participate in the Plan if you have 
completed six (6) months of service. 
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You will have completed the required number of months if 

you are employed by us at any time after you have completed 
that number of months, measured from your initial employ- 
ment commencement date. 

If you are a veteran and are reemployed under the Uni- 
formed Services Employment and Reemployment Rights Act 
of 1994, your qualified military service may be considered 
service with us. If you may be affected by this law, ask your 
Administrator for further details. 

You should review the Article in this SPD entitled 
“HOURS OF SERVICE” for an explanation of an Hour of 
Service. 

When is my Entry Date? 

Provided you are not an Excluded Employee, you may 
begin participating under the Plan once you have satisfied the 
eligibility requirements and reached your “Entry Date.” The 
Administrator may request that you complete certain paper- 
work related to your Plan participation. In addition, special 
rules may apply if you terminate employment and are then 
rehired. If you have questions about the timing of your Plan 
participation, please contact the Administrator. 

Your Entry Date will be the first day of the Plan Year 
quarter coinciding with or next following the date you satisfy 
the eligibility requirements. 

What happens if I’m a participant, terminate employment and 
then I’m rehired? 

If you are no longer a participant because you terminated 
employment, and you are rehired, then you will continue to 
participate in the Plan in the same manner as if your ter- 
mination had not occurred. 
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ARTICLE H 

CONTRIBUTIONS 

What kind of Plan is this? 
This Plan is a type of qualified retirement plan commonly 

referred to as a 401(k) plan. As a participant under the Plan, you 
may elect to reduce your compensation by a specific percentage 
and have that amount contributed to the Plan on a pre-tax basis. 
You generally are not taxed on your salary reductions until you 
withdraw those amounts from the Plan. In addition, we may 
make additional contributions to the Plan on your behalf. This 
Article describes the types of contributions that may be made to 
the Plan and how these monies will be allocated to your account 
to provide for your retirement benefit. 
Do I have to contribute money to the Plan in order to 
participate? 

No, you are not required to contribute any money in order 
to participate in our Plan.  
How much may I contribute to the Plan? 

As a participant, you may elect to defer a percentage of 
your compensation each year instead of receiving that amount 
in cash. The Administrator will notify you of the maximum 
percentage you may defer. In addition, you may separately 
elect to defer up to 100% of any bonus paid to you during the 
year. However, your total deferrals in any taxable year may 
not exceed a certain dollar limit which is set by law. The limit 
is determined under the following schedule: 

Schedule 
  Taxable Year            Limit 

2001           $10,500 
2002           $11,000 
2003           $12,000 
2004           $13,000 
2005           $14,000 
2006           $15,000 
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Effective as of January 1, 2002, if you are age 50 or older, 

then you may elect to defer additional amounts (called 
“catch-up contributions”) to the Plan. The additional amounts 
may be deferred regardless of any other limitations on the 
amount that you may defer to the Plan. The maximum “catch-
up contribution” that you can make in 2002 is $1,000. This 
amount is increased by $1,000 in each year after 2002 up to 
2006, when the maximum is $5,000. After 2006, the maxi- 
mum may increase for cost-of-living adjustments. 

The amount you elect to defer, and any earnings on that 
amount, will not be subject to income tax until it is actually 
distributed to you. However, the amount you defer is counted 
as compensation for Social Security taxes. 

You should also be aware that the annual dollar limit is an 
aggregate limit that applies to all deferrals you may make 
under this Plan or other cash or deferred arrangements 
(including tax-sheltered 403(b) annuity contracts, simplified 
employee pensions or other 401(k) plans in which you may 
be participating). Generally, if your total deferrals under all 
cash or deferred arrangements for a calendar year exceed the 
annual dollar limit, the excess must be included in your 
income for the year. For this reason, it is desirable to request 
in writing that these excess deferrals be returned to you. If 
you fail to request such a return, you may be taxed a second 
time when the excess deferral is ultimately distributed from 
the Plan. 

You must decide which plan or arrangement you would 
like to have return the excess. If you decide that the excess 
should be distributed from this Plan, you must communicate 
this in writing to the Administrator no later than the March 
1st following the close of the calendar year in which such 
excess deferrals were made. However, the entire dollar limit 
is exceeded in this Plan or any other plan maintained by us, 
you will be deemed to have notified the Administrator of the  
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excess. The Administrator will then return the excess deferral 
and any earnings to you by April 15th. 

You will always be 100% vested (your ownership rights) in 
the amount you deferred. This means that you will always be 
entitled to all amounts that you defer. This money will, 
however, be affected by any investment gains or losses. If 
there is an investment gain, then the balance in your account 
will increase. If there is an investment loss, then the balance 
in your account will decrease. 

Distributions from amounts attributable to your salary 
deferrals (including any offset of loans) are not permitted 
before age 59 1/2 EXCEPT in the event of: 

(a) death; 

(b) separation from service; or 

(c) reasons of proven financial hardship. (See the ques- 
tion “Can I withdraw money from my account in the 
event of financial hardship?” found in the Article of this 
SPD entitled “In-Service Distributions” for an explana- 
tion of financial hardship.) 

In the event you receive a hardship distribution from your 
deferrals to this Plan pursuant to your certification and 
agreement that certain conditions are satisfied, or any other 
plan maintained by us, you will not be allowed to make 
additional salary deferrals for a period of twelve (12) months 
after you receive the distribution. Furthermore, the dollar 
limitation set by law with respect to your taxable year 
following the year in which you received the distribution, will 
be reduced by your salary deferrals, if any, for the taxable 
year of the distribution. 

In addition, if you are a highly compensated employee 
(generally owners, officers or individuals receiving wages in 
excess of certain amounts established by law), a distribution 
from amounts attributable to your salary deferrals of certain 
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excess contributions may be required to comply with the law. 
The Administrator will notify you when a distribution is 
required. 

How often can I modify the amount I contribute? 

The amount you elect to defer will be deducted from your 
pay in accordance with a procedure established by the 
Administrator. The procedure will require that you enter into 
a written salary reduction agreement after you satisfy the 
Plan’s eligibility requirements. You will be permitted to 
modify your election during the Plan Year. However, changes 
to a salary reduction election are only permitted four times 
each year, prior to the first day of each Plan Year quarter. 
You are also permitted to revoke your election any time 
during the Plan Year. 

Will the Employer contribute to the Plan? 

Each year, we will contribute to the Plan the following 
amounts: 

(a) The total amount of the salary reduction you elected 
to defer. (See the question in this Article entitled “How 
much may I contribute to the Plan?”) 

(b) On behalf of each participant, we will make a 
qualified non-elective contribution equal to a uniform 
percentage of your compensation, which percentage will 
be determined each year by the Employer. 

You will share in this qualified non-elective contribution 
if you are actively employed during the Plan Year. 

(c) A discretionary profit sharing contribution. 

You must complete a Year of Service during the Plan 
Year and be actively employed on the last day of the 
Plan Year to share in this discretionary profit sharing 
contribution. 
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You will have completed a Year of Service for purposes of 

sharing in our contributions if you are credited with at least 
1000 Hours of Service during a Plan Year. 

Will I share in Employer contributions during the year of my 
Retirement (Normal or Late) or death? 

In determining your eligibility to share in contributions for 
the year, there are special rules which apply if your employ- 
ment terminates due to your Retirement (Normal or Late)  
or death. 

In such cases, you will be eligible to share in the con- 
tributions in accordance with the following: 

If the reason your employment terminated is due to your 
Retirement (Normal or Late) or death, then you will be 
eligible to share in the contribution for the year without 
regard to whether you satisfied the requirements ex- 
plained above. 

How will the Employer contributions be allocated to my 
account? 

We will allocate the amount you elect to defer to an ac- 
count maintained by the Trustee on your behalf. You will 
always be 100% vested (your ownership rights) in these 
contributions. 

If you are eligible, we will also allocate the qualified non-
elective contribution made to the Plan on your behalf. (See 
the question in this Article “Will the Employer contribute to 
the Plan?” to determine if you are eligible.) You will always 
be 100% vested (your ownership rights) in these contri- 
butions. 

Our discretionary profit sharing contribution will be “allo- 
cated” or divided among participants eligible to share in the 
contribution for the Plan Year. (See the question in this 
Article “Will the Employer contribute to the Plan?” to deter- 
mine if you are eligible.) Your share of the contribution will 
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depend upon how much compensation you received during 
the year and the compensation received by other eligible 
participants. 

Your share of our discretionary profit sharing contribu- 
tion is determined by the following fraction: 

Employer’s 
Discretionary 
Contribution 

X Your Compensation 
Total Compensation of 
All Participants Eligible 

to Share 

For example: Suppose our discretionary profit sharing 
contribution for the Plan Year is $20,000. Employee A’s 
compensation for the Plan Year is $25,000. The total 
compensation of all participants eligible to share, including 
Employee A, is $250,000. Employee A’s share will be: 

 $20,000        X        $25,000        or         $2,000  
                                   $250,000 

These contributions will vest (your ownership rights) in 
accordance with the vesting schedule. (See the question 
“What is my vested interest in my account?” found in the 
Article of this SPD entitled “Retirement Benefits” for an 
explanation of your ownership rights.) 

In addition to our contributions made to your account, your 
account will be credited annually with a share of the invest- 
ment earnings or losses of the trust fund. 

What compensation is used to determine my Plan benefits? 

For the purposes of the Plan, compensation has a special 
meaning. Compensation is defined as your total compensation 
that is subject to income tax, that is, all of your compensation 
paid to you by us during a Plan Year, but 

• including your salary reduction contributions to any 
plan or arrangement maintained by your Employer. 
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Your compensation will be recognized for benefit purposes 

from your date of entry into the Plan. 
Is there a limit on the amount of compensation which can be 
considered? 

The Plan, by law, cannot recognize compensation in excess 
of $200,000 ($170,000 for years beginning prior to 2002). 
This amount will be adjusted in future years for cost of living 
increases. 
Are there limits on how much can be contributed to my ac- 
count each year? 

Generally, the law imposes a maximum limit on the 
amount of contributions you may receive under the Plan. This 
limit applies to all contributions we make on your behalf, all 
contributions you make to the Plan and any other amounts 
allocated to any of your accounts during the Plan Year, ex- 
cluding earnings and any transfers/rollovers. This total cannot 
exceed the lesser of $40,000 ($35,000 for the year beginning 
in 2001) or 100% (25% for years beginning prior to 2002) of 
your annual compensation (for this purpose, compensation 
includes your salary deferrals). 
May I “rollover” payments from other retirement plans or 
IRAs? 

At the discretion of the Administrator, if you are a par- 
ticipant, you may be permitted to deposit into the Plan 
distributions you have received from other plans and IRAs. 
Such a deposit is called a “rollover” and may result in tax 
savings to you. You may ask your prior plan administrator or 
trustee to directly transfer (a “direct rollover”) to this Plan all 
or a portion of any amount which you are entitled to receive 
as a distribution from a prior plan. Alternatively, if you 
received a distribution from a prior plan, you may elect to 
deposit any amount eligible for rollover within 60 days of 
your receipt of the distribution. You should consult qualified 
counsel to determine if a rollover is permitted and in your 
best interest. 
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Your rollover will be placed in a separate account called a 

“participant’s transfer/rollover account.” You will always be 
100% vested (your ownership rights) in “rollovers” and 
“direct rollovers.” This means that you will always be entitled 
to all of your rollover contributions. Rollover contributions 
will be affected by any investment gains or losses. 

You may withdraw the amounts in your. “participant’s 
transfer/rollover account” at any time. 

How is the money in the Plan invested? 

You will be able to direct the investment of your entire 
interest in the Plan. The Administrator will provide you with 
information on the investment choices available to you, the 
frequency with which you can change your investment 
choices and other information. Periodically, you will receive 
a benefit statement that provides information on your account 
balance and your investment returns. If you have any 
questions about the investment of your Plan accounts, please 
contact the Administrator (or other Plan representative). To 
the extent you do not direct the investment of your Plan 
benefits, the Trustee or another designated person will be 
responsible for the investment of all assets held by the Plan. 
The Trustee or another designated person will make in- 
vestment decisions that are made in the best interests of you 
and other Plan participants. 

ARTICLE III 
RETIREMENT BENEFITS 

What benefits will I receive at normal retirement? 

You will be entitled to all your accounts under the Plan 
when you reach your Normal Retirement Age. However, 
actual payment of your benefits will, at your election, occur 
as soon as administratively feasible following your Normal 
Retirement Date. 
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Your Normal Retirement Date is the first day of the month 

coinciding with or next following your Normal Retirement 
Age. 

You will attain your Normal Retirement Age when you 
reach your 65 birthday. 

What is my Late Retirement Date? 

You may remain employed past the Plan’s Normal Re- 
tirement Date and retire instead on your Late Retirement 
Date. Your Late Retirement Date is the first day of the month 
coinciding with or next following the date you choose to 
retire after first having reached your Normal Retirement Date. 
On your Late Retirement Date, you will be entitled to all your 
accounts under the Plan. However, actual payment of your 
benefits will, at your election, occur as soon as adminis- 
tratively feasible following your Late Retirement Date. 

What happens if I leave the Employer’s workforce before I 
retire? 

The Plan is designed to encourage you to stay with us until 
retirement. Payment of your account balance under the Plan is 
available upon your death or retirement. 

If your employment terminates for reasons other than those 
listed above, you will be entitled to receive only your vested 
percentage (your ownership rights) of your account balance. 

You may elect to have your vested benefit distributed to 
you as soon as administratively feasible following your ter- 
mination of employment. However, if the value of your 
vested benefit is less than a certain dollar threshold, a 
distribution will be made to you within a reasonable time 
after you terminate employment. (See the question “How will 
my benefits be paid?” found in the Article of this SPD en- 
titled “FORM OF BENEFIT PAYMENT” for an explanation 
of the dollar threshold.) 

 



21a 
What is my vested interest in my account? 

Your vested percentage in your account is determined 
under the following schedule and is based on vesting Years of 
Service. You will always, however, be 100% vested upon 
your Normal Retirement Age. 

Vesting Schedule 
                  Years of Service            Percentage 

                    Less than 2                 0 % 
 2                        20 % 
 3                        40 % 
 4                        60 % 
 5                        80 % 
 6                      100 % 

Regardless of the vesting schedule above, you are always 
100% vested in your salary reduction amounts and our 
qualified non-elective contributions contributed to the Plan. 

Your vested percentage will not be less than your vested 
percentage under the Plan before this amendment and 
restatement. 

Your vested benefit will normally be distributed to you or 
your beneficiary upon your death or retirement. 

How do I determine my Years of Service for vesting 
purposes? 

To earn a Year of Service, you must be credited with at 
least 1000 Hours of Service during any Plan Year. (See the 
Article in this SPD entitled “HOURS OF SERVICE” for an 
explanation of Hour of Service). The Plan contains specific 
rules for crediting Hours of Service for vesting purposes. The 
Administrator will track your service and will credit you with 
a Year of Service for each Plan Year in which you are 
credited with the required Hours of Service, in accordance 
with the terms of the Plan. If you have any questions regard- 
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ing your vesting service, you should contact the Admin- 
istrator. 

Does all my service count for vesting purposes? 

In calculating your vested percentage, all service you per- 
form for us will generally be counted. However, there are 
some exceptions to this general rule. 

Break in Service rules. If you terminate employment and 
are rehired, you may “lose” credit for prior service under the 
Plan’s Break in Service rules. 

For vesting purposes, you will have a Break in Service if 
you complete less than 501 Hours of Service during the 
computation period used to determine whether you have a 
Year of Service. However, if you are absent from work for 
certain leaves of absence such as maternity or paternity leave, 
you may be credited with 501 Hours of Service to prevent a 
Break in Service. 

Five-year Break in Service rule. The five-year Break in 
Service rule applies only to totally nonvested (0% vested) 
participant’s. If you are totally nonvested in your benefits 
resulting from our contributions and you have five consec- 
utive Breaks in Service (as defined above), all the service you 
earned before the 5-year period no longer counts for vesting 
purposes. Thus, if you return to employment after incurring 
five consecutive Breaks in Service, you will be treated as a 
new employee (with no prior service) for purposes of 
determining your vested percentage under the Plan. However, 
if you have benefits under the Plan resulting from our 
contributions which are vested, you do not lose any rights to 
those benefits under these rules. 

As a veteran, will my military service count as service with 
the Employer? 

If you are a veteran and are reemployed under the Uni- 
formed Services Employment and Reemployment Rights Act 
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of 1994, your qualified military service may be considered 
service with us. If you may be affected by this law, ask your 
Administrator for further details. 

What happens to my non-vested account balance if I’m 
rehired? 

If you had no vested percentage in your account balance 
when you left, your account balance was forfeited. However, 
if you return to service with us before incurring 5 consecutive 
1-Year Breaks in Service, your account balance as of your 
termination date will be restored unadjusted for any gains or 
losses. 

If you were partially vested in your account balance when 
you left, the non-vested portion of your account balance will 
be forfeited on the earlier of the date: 

(a) of the distribution of your entire vested account 
balance, or 

(b) when you incur 5 consecutive 1-Year Breaks in 
Service. 

If you previously received a distribution of your entire 
vested account balance, and are reemployed prior to incurring 
5 consecutive 1-Year Breaks in Service, you may repay this 
distribution. If you repay the entire amount of the distribu- 
tion, we will restore your account balance with your forfeited 
amount. You must repay this distribution within five years 
from your date of reemployment, or, if earlier, before you 
incur 5 consecutive I-Year Breaks in Service. If you were 
fully vested when you left, you do not have the opportunity to 
repay your distribution. 

What happens to the non-vested portion of a terminated 
participant’s account balance? 

The non-vested portion of a terminated participant’s ac- 
count balance remains in the Plan and is called a forfeiture. 
Forfeitures may be used by the Plan for several purposes such 
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as the payment of Plan expenses. Any forfeitures not used by 
the Plan will be added to our discretionary profit sharing 
contribution and allocated to participants eligible to share in 
such contribution in the same manner as any such 
discretionary profit sharing contribution is allocated. 

ARTICLE IV 
DISABILITY BENEFITS 

Are disability benefits provided? 

No disability benefits are provided in the Plan. You will 
receive your normal benefits on termination of employment. 

ARTICLE V 
FORM OF BENEFIT PAYMENT 

How will my benefits be paid? 

All distributions from the Plan will be made in one lump-
sum payment in cash. If your vested benefit under the Plan 
exceeds $5,000, then you must consent to the distribution 
before it may be made. If your vested benefit under the Plan 
does not exceed $5,000, then your benefit must be distributed 
to you as soon as possible following the event that entitles 
you to a distribution. 

With respect to distributions made on and after January 1, 
2002 with respect to participants who separate from service 
on or after, when determining your vested benefit under the 
Plan, “rollovers” (and any earnings allocable to “rollover” 
contributions) will not be taken into account. (See the ques- 
tion “May I “rollover” payments from other retirement plans 
or IRAs?” found in the Article in this SPD entitled “CON- 
TRIBUTIONS” for an explanation of a “rollover.”) 

May I delay the receipt of benefits? 

Yes, you may delay the receipt of benefits unless a distri- 
bution is required to be made, as explained earlier, because 
your vested benefit under the Plan does not exceed $5,000. 
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However, in addition to the benefit payment mentioned 
above, there are rules which require that certain minimum 
distributions be made from the Plan. Generally, these mini- 
mum distributions must begin not later than the April 1st 
following the year in which you reach age 70 1/2. However, 
if you are not a 5% owner and reach the age of 70 1/2 after 
the later of 1998 or the date your Employer adopts an 
amendment to the Plan to eliminate the age 70 1/2 required 
distribution, these required distributions must begin not later 
than the later of the April 1st following the end of the year in 
which you reach age 70 1/2 or retire. You should see the 
Administrator if you feel you may be affected by these rules. 

ARTICLE VI 
DEATH BENEFITS 

What happens if I die while working for the Employer? 

If you die while working for us, your entire account bal- 
ance will be used to provide your beneficiary with a death 
benefit. 

Who is the beneficiary of my death benefit? 

If you are married at the time of your death, your spouse 
will be the beneficiary of the death benefit, unless an election 
is made to change the beneficiary. IF YOU WISH TO 
DESIGNATE A BENEFICIARY OTHER THAN YOUR 
SPOUSE, HOWEVER, YOUR SPOUSE MUST IRRE- 
VOCABLY CONSENT TO WAIVE ANY RIGHT TO THE 
DEATH BENEFIT. YOUR SPOUSE’S CONSENT MUST 
BE IN WRITING, BE WITNESSED BY A NOTARY OR A 
PLAN REPRESENTATIVE AND ACKNOWLEDGE THE 
SPECIFIC NONSPOUSE BENEFICIARY. 

If you are married and you change your designation, your 
spouse must again consent to the change. In addition, you 
may elect a beneficiary other than your spouse without your 
spouse’s consent if your spouse cannot be located. 
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If you are not married at the time of your death, you may 

designate the beneficiary on a form to be supplied to you by 
the Administrator. 

In the event no valid designation of beneficiary exists, or if 
the beneficiary is not alive at the time of your death, the death 
benefit will be paid to your estate. 
How will the death benefit be paid to my beneficiary? 

The death benefit will be paid to your beneficiary in a 
single lump-sum payment in cash.  
When must the last payment be made to my beneficiary? 

If your designated beneficiary is a person (rather than your 
estate or most trusts) then minimum distributions of your 
death benefit must generally begin within one year of your 
death and must be paid over a period not extending beyond 
your beneficiary’s life expectancy. If your spouse is the 
beneficiary, the start of payments may be delayed until the 
year in which you would have attained age 70 1/2. Generally, 
if your beneficiary is not a person, then your entire death 
benefit must be paid within five years after your death. 

Since your spouse has certain rights to the death benefit, 
you should immediately report any change in your marital 
status to the Administrator. 
What happens if I’m a participant, terminate employment and 
die before receiving all my benefits? 

If you terminate employment with us and subsequently die, 
your beneficiary will be entitled to the vested percentage of 
your remaining account balance at the time of your death. 

ARTICLE VII 
IN-SERVICE DISTRIBUTIONS 

Can I withdraw money from my account while working? 
Generally, you may receive a distribution from the Plan 

prior to your termination of employment if you satisfy certain 
conditions. 
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Can I withdraw money from my account in the event of 
financial hardship? 

Yes, if you satisfy certain conditions, the Administrator 
may direct the Trustee to distribute up to 100% of your 
account balance attributable to your salary reduction election 
in the event of hardship. This hardship distribution is not in 
addition to your other benefits and will therefore reduce the 
value of the benefits you will receive at normal retirement. 

What constitutes a hardship? 
A hardship is allowed only on account of an immediate and 

heavy financial need, which is payment in the event of one of 
the following: 

(a) The payment of expenses for medical care (de- 
scribed in Section 213(d) of the Internal Revenue Code) 
previously incurred by you or your dependent or neces- 
sary for you or your dependent to obtain medical care; 

(b) The costs directly related to the purchase of your 
principal residence (excluding mortgage payments); 

(c) The payment of tuition, related educational fees, and 
room and board expenses for the next twelve (12) 
months of post-secondary education for yourself, your 
spouse or dependent; or 

(d) The payment necessary to prevent your eviction 
from your principal residence or foreclosure on the mort- 
gage of your principal residence. 

Are there any conditions to receiving a hardship distribution? 

A distribution will be made from your account, but only if 
you certify and agree that all of the following conditions are 
satisfied: 

(a) The distribution is not in excess of the amount of 
your immediate and heavy financial need. The amount 
of your immediate and heavy financial need may include 
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any amounts necessary to pay any federal, state, or local 
income taxes or penalties reasonably anticipated to result 
from the distribution; 

(b) You have obtained all distributions, other than hard- 
ship distributions, and all nontaxable (at the time of the 
loan) loans currently available under all plans main- 
tained by us; 

(c) That your elective contributions and employee con- 
tributions, with respect to a hardship distribution after 
December 31, 2001, will be suspended for at least six (6) 
months after your receipt of the hardship distribution. If 
you receive a hardship distribution during 2001, you are 
prohibited from making elective contributions and 
employee contributions for at least twelve (12) months 
after your receipt of the hardship distribution; and 

(d) That you will not make elective contributions for 
your taxable year immediately following the taxable 
year of the hardship distribution, except to the extent 
permitted by the Plan. 

In addition to these rules, there are restrictions placed on 
hardship distributions which are made from certain accounts. 
These accounts are generally the accounts which receive your 
salary reduction contributions and other Employer contri- 
butions which are used to satisfy special rules that apply to 
401(k) plans. Any hardship distribution from these accounts 
will be limited, as of the date of distribution, to your total 
salary reduction contributions, reduced by the amount of any 
previous distributions made to you from these accounts. Ask 
your Administrator if you need further details. 
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ARTICLE VIII 

TAX TREATMENT OF DISTRIBUTIONS 

What are my tax consequences when I receive a distribution 
from the Plan? 

Generally, you must include any Plan distribution in your 
taxable income in the year in which you receive the distri- 
bution. The tax treatment may also depend on your age when 
you receive the distribution. 

Can I reduce or defer tax on my distribution? 

You may reduce, or defer entirely, the tax due on your 
distribution through use of one of the following methods: 

(a) The rollover of all or a portion of the distribution to 
a traditional Individual Retirement Account (IRA) or 
another qualified employer plan. This will result in no 
tax being due until you begin withdrawing funds from 
the traditional IRA or other qualified employer plan. The 
rollover of the distribution, however, MUST be made 
within strict time frames (normally, within 60 days after 
you receive your distribution). Under certain circum- 
stances all or a portion of a distribution (such as a 
hardship distribution from your salary reduction contri- 
butions and, after 2001, any hardship distribution) may 
not qualify for this rollover treatment. In addition, most 
distributions will be subject to mandatory federal income 
tax withholding at a rate of 20%. This will reduce the 
amount you actually receive. For this reason, if you wish 
to rollover all or a portion of your distribution amount, 
the direct transfer option described in paragraph (b) 
below would be the better choice. 

(b) For most distributions, you may request that a direct 
transfer of all or a portion of a distribution be made to 
either a traditional Individual Retirement Account (IRA) 
or another qualified employer plan willing to accept the 
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transfer. A direct transfer will result in no tax being due 
until you withdraw funds from the traditional IRA or 
other qualified employer plan. Like the rollover, under 
certain circumstances all or a portion of the amount to be 
distributed may not qualify for this direct transfer, e.g., a 
distribution of less than $200 will not be eligible for a 
direct transfer. If you elect to actually receive the 
distribution rather than request a direct transfer, then in 
most cases 20% of the distribution amount will be 
withheld for federal income tax purposes. 

WHENEVER YOU RECEIVE A DISTRIBUTION, THE 
ADMINISTRATOR WILL DELIVER TO YOU A MORE 
DETAILED EXPLANATION OF THESE OPTIONS. 
HOWEVER, THE RULES WHICH DETERMINE 
WHETHER YOU QUALIFY FOR FAVORABLE TAX 
TREATMENT ARE VERY COMPLEX. YOU SHOULD 
CONSULT WITH QUALIFIED TAX COUNSEL BEFORE 
MAKING A CHOICE. 

ARTICLE IX 
HOURS OF SERVICE 

What is an Hour of Service? 

You will be credited with an Hour of Service for: 

(a) each hour for which you are directly or indirectly 
compensated by us for the performance of duties during 
the Plan Year; 

(b) each hour for which you are directly or indirectly 
compensated by us for reasons other than performance 
of duties (such as vacation, holidays, sickness, disability, 
lay-off, military duty, jury duty or leave of absence 
during the Plan Year); and 

(c) each hour for back pay awarded or agreed to by us. 

You will not be credited for the same Hours of Service 
both under (a) or (b), as the case may be, and under (c). 
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How are Hours of Service credited? 

You will be credited with your actual Hours of Service. 

ARTICLE X 
LOANS 

May I borrow money from the Plan? 

Yes. You may request a participant loan using an appli- 
cation form provided by the Administrator. Your ability to 
obtain a participant loan depends on several factors. The Ad- 
ministrator will determine whether you satisfy these factors. 

What are the loan rules and requirements? 

There are various rules and requirements that apply for any 
loan which are outlined in this question. In addition, we have 
established a written loan program which explains these 
requirements in more detail. You can request a copy of the 
loan program from the Administrator. Generally, the rules for 
loans include the following: 

• Loans are available to participants on a reasonably 
equivalent basis. Loans will be made to participants who 
are creditworthy. The Administrator may request that 
you provide additional information, such as financial 
statements, tax returns and credit reports to make this 
determination. 

• All loans must be adequately secured. You must sign a 
promissory note along with a loan pledge. Generally, 
you must use your vested account balance as security for 
the loan, provided the outstanding balance of all your 
loans does not exceed 50% of your vested account 
balance. In certain cases, the Administrator may require 
you to provide additional collateral to receive a loan. 

• You will be charged a reasonable rate of interest for 
any loan received from the Plan. The Administrator will 
determine a reasonable interest rate by reviewing the 
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interest rates charged for similar types of loans by other 
lenders. 

• If approved, your loan will provide for level amor- 
tization with payments to be made not less frequently 
than quarterly. Generally, the term of the loan may not 
exceed five (5) years. However, if the loan is for the 
purchase of your principal residence, the Administrator 
may permit a longer repayment period. Unless approved 
by the Administrator, you must repay your loan through 
payroll deduction. If you have an unpaid leave of 
absence or go on military leave while you have an out- 
standing loan, please contact the Administrator to find 
out your repayment options. 

• All loans will be considered a directed investment 
from your account under the Plan. All payments of 
principal and interest by you on a loan will be credited to 
your account. 

• The amount the Plan may loan to you is limited by 
rules under the Internal Revenue Code. All loans, when 
added to the outstanding balance of all other loans from 
the Plan, will be limited to the lesser of: 

(a) $50,000 reduced by the excess, if any, of your 
highest outstanding balance of loans from the Plan 
during the one-year period prior to the date of the loan 
over your current outstanding balance of loans; or 

(b) 1/2 of your vested account balance. 

Also, no loan in an amount less than $1,000 will be 
made nor will a loan be made if a prior loan is 
currently outstanding. 

• If you fail to make payments when they are due under 
the terms of the loan, you will be considered to be “in 
default.” The Trustee will consider your loan to be in 
default if any scheduled loan repayment is not made by 
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the end of the calendar quarter following the calendar 
quarter in which the missed payment was due. The Plan 
would then have authority to take all reasonable actions 
to collect the balance owing on the loan. This could 
include filing a lawsuit or foreclosing on the security for 
the loan. Under certain circumstances, a loan that is in 
default may be considered a distribution from the Plan, 
and could result in taxable income to you. In any event, 
your failure to repay a loan will reduce the benefit you 
would otherwise be entitled to from the Plan. 

ARTICLE XI 
YOUR PLAN’S TOP HEAVY RULES 

What is a top heavy plan? 

A retirement plan that primarily benefits “key employees” 
is called a “top heavy plan.” Key employees are certain 
owners or officers of the Employer. A plan is generally a “top 
heavy plan” when more than 60% of the Plan assets are 
attributable to key employees. 

Each year, the Administrator is responsible for determining 
whether the Plan is a “top heavy plan.” 

What happens if the Plan becomes top heavy? 

If the Plan becomes top heavy in any Plan Year, then non-
key and key employees will be entitled to certain “top heavy 
minimum benefits,” and other special rules will apply. 
Among these top heavy rules are the following: 

• We may be required to make a contribution to your 
account in order to provide you with at least “top heavy 
minimum benefits.” 

If you are a participant in more than one Plan, you may not 
be entitled to “top heavy minimum benefits” under both 
Plans. 
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ARTICLE XII 

PROTECTED BENEFITS 

Is my benefit protected? 

As a general rule, your interest in your account, including 
your vested interest, may not be alienated. This means that 
your interest may not be sold, used as collateral for a loan 
(other than a Plan loan), given away or otherwise transferred. 
In addition, your creditors may not attach, garnish or other- 
wise interfere with your account. 

Are there any exceptions to the general rule? 

There are two exceptions to this general rule. The Admin- 
istrator must honor a “qualified domestic relations order.” A 
“qualified domestic relations order” is defined as a decree or 
order issued by a court that obligates you to pay child support 
or alimony, or otherwise allocates a portion of your assets in 
the Plan to your spouse, former spouse, child or other 
dependent. If a qualified domestic relations order is received 
by the Administrator, all or a portion of your benefits may be 
used to satisfy the obligation. The Administrator will deter- 
mine the validity of any domestic relations order received. 
You and your beneficiaries can obtain, without charge, a copy 
of the QUALIFIED DOMESTIC RELATIONS ORDER 
PROCEDURE from the Administrator. 

The second exception applies if you are involved with the 
Plan’s administration. If you are found liable for any action 
that adversely affects the Plan, the Administrator can offset 
your benefits by the amount you are ordered or required by a 
court to pay the Plan. All or a portion of your benefits may be 
used to satisfy any such obligation to the Plan. 

Can the Plan be amended? 

Yes. We have the right to amend the Plan at any time. In 
no event, however, will any amendment authorize or permit 
any part of the Plan assets to be used for purposes other than 
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the exclusive benefit of participants or their beneficiaries. 
Additionally, no amendment will cause any reduction in the 
amount credited to your account. 
What happens if the Plan is discontinued or terminated? 

Although we intend to maintain the Plan indefinitely, we 
reserve the right to terminate the Plan at any time. Upon 
termination, no further contributions will be made to the Plan 
and all amounts credited to your accounts will become 100% 
vested. We will direct the distribution of your accounts in a 
manner permitted by the Plan as soon as practicable. (See the 
question “How will my benefits be paid?” found in the 
Article of this SPD entitled “FORM OF BENEFIT PAY- 
MENT.”) You will be notified of any modification or ter- 
mination of the Plan. 
What are my rights as a Plan participant? 

As a participant in the Plan you are entitled to certain rights 
and protections under the Employee Retirement Income 
Security Act of 1974 (“ERISA”). ERISA provides that all 
Plan participants are entitled to: 

(a) Examine, without charge, at the Administrator’s 
office and at other specified locations, all documents 
governing the Plan, including insurance contracts and 
collective bargaining agreements, and a copy of the 
latest annual report (Form 5500 Series) filed by the Plan 
with the U.S. Department of Labor and available at the 
Public Disclosure Room of the Pension and Welfare 
Benefit Administration. 
(b) Obtain, upon written request to the Administrator, 
copies of documents governing the operation of the Plan, 
including insurance contracts and collective bargaining 
agreements, and copies of the latest annual report (Form 
5500 Series) and updated summary plan description. The 
Administrator may make a reasonable charge for the 
copies. 
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(c) Receive a summary of the Plan’s annual financial 
report. The Administrator is required by law to furnish 
each participant with a copy of this summary annual 
report. 

(d) Obtain a statement telling you whether you have a 
right to receive a pension at Normal Retirement Age 
and, if so, what your benefits would be at Normal 
Retirement Age if you stop working under the Plan now. 
If you do not have a right to a pension benefit, the 
statement will tell you how many years you have to 
work to get a right to a pension. THIS STATEMENT 
MUST BE REQUESTED IN WRITING AND IS NOT 
REQUIRED TO BE GIVEN MORE THAN ONCE 
EVERY TWELVE (12) MONTHS. The Plan must pro- 
vide this statement free of charge. 

What duties are imposed on the people or entities who 
operate the Plan? 

In addition to creating rights for Plan participants, ERISA 
imposes duties upon the people who are responsible for the 
operation of the Plan. These people called “fiduciaries” of the 
Plan, have a duty to operate the Plan prudently and in the 
interest of you and other Plan participants and beneficiaries. 
No one, including your Employer or any other person, may 
fire you or otherwise discriminate against you in any way to 
prevent you from obtaining a pension benefit or exercising 
your rights under ERISA. 

If your claim for a pension benefit is denied or ignored, in 
whole or in part, you have a right to know why this was done, 
to obtain copies of documents relating to the decision without 
charge, and to appeal any denial, all within certain time 
schedules. 

Under ERISA, there are steps you can take to enforce the 
above rights. For instance, if you request materials from the 
Plan and do not receive them within 30 days, you may file 
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suit in a Federal court. In such a case, the court may require 
the Administrator to provide the materials and pay you up to 
$1 10.00 a day until you receive the materials, unless the 
materials were not sent because of reasons beyond the control 
of the Administrator. 

If you have a claim for benefits which is denied or ignored, 
in whole or in part, you may file suit in a state or Federal 
court. In addition, if you disagree with the Plan’s decision or 
lack thereof concerning the qualified status of a domestic 
relations order or a medical child support order, you may file 
suit in Federal court. 

If it should happen that the Plan’s fiduciaries misuse the 
Plan’s money, or if you are discriminated against for assert- 
ing your rights, you may seek assistance from the U.S. 
Department of Labor, or you may file suit in a Federal court. 
The court will decide who should pay court costs and legal 
fees. If you are successful, the court may order the person you 
have sued to pay these costs and fees. If you lose, the court 
may order you to pay these costs and fees if, for example, it 
finds your claim is frivolous. 

How do I submit a claim for Plan benefits? 

You may submit to the Administrator a written claim for 
benefits under the Plan. The Administrator will evaluate your 
claim to determine if benefits are payable to you under the 
terms of the Plan. The Administrator may solicit additional 
information from you if necessary to evaluate the claim. 

If the Administrator determines the claim is valid, then you 
will receive a statement describing the amount of benefit, the 
method or methods of payment, the timing of distributions 
and other information relevant to the payment of the benefit. 

What if my benefits are denied? 

Benefits will be paid to you and your beneficiaries without 
the necessity of formal claims. You or your beneficiaries may 
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make a request for any Plan benefits to which you believe 
you are entitled. Any such request should be in writing and 
should be made to the Administrator. 

Your request for Plan benefits will be considered a claim 
for Plan benefits, and it will be subject to a full and fair 
review. If your claim is wholly or partially denied, the 
Administrator will furnish you with a written notice of this 
denial. This written notice must be provided to you within a 
reasonable period of time (generally 90 days) after the receipt 
of your claim by the Administrator. The written notice must 
contain the following information: 

(a) the specific reason or reasons for the denial; 

(b) specific reference to those Plan provisions on which 
the denial is based; 

(c) a description of any additional information or mate- 
rial necessary to correct your claim and an explanation 
of why such material or information is necessary; and 

(d) appropriate information as to the steps to be taken if 
you or your beneficiary want to submit your claim for 
review. 

If notice of the denial of a claim is not furnished to you in 
accordance with the above within a reasonable period of time, 
your claim will be deemed denied. You will then be permitted 
to proceed to the review stage. 

If your claim has been denied or deemed denied, and you 
want to submit your claim for review, you must follow the 
Claims Review Procedure. 

What is the Claims Review Procedure? 

Upon the denial of your claim for benefits, you may file 
your claim for review, in writing, with the Administrator. 
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(a) YOU MUST FILE THE CLAIM FOR REVIEW NO 
LATER THAN 60 DAYS AFTER YOU HAVE 
RECEIVED WRITTEN NOTIFICATION OF THE 
DENIAL OF YOUR CLAIM FOR BENEFITS, OR IF 
NO WRITTEN DENIAL OF YOUR CLAIM WAS 
PROVIDED, NO LATER THAN 60 DAYS AFTER 
THE DEEMED DENIAL OF YOUR CLAIM. 

(b) You may review all pertinent documents relating to 
the denial of your claim and submit any issues and 
comments, in writing, to the Administrator. 

(c) Your claim for review must be given a full and fair 
review. If your claim is denied, the Administrator must 
provide you with written notice of this denial within 60 
days after the Administrator’s receipt of your written 
claim for review. There may be times when this 60 day 
period may be extended. This extension may only be 
made, however, when there are special circumstances 
which are communicated to you in writing within the 60 
day period. If there is an extension, a decision will be 
made as soon as possible, but not later than 120 days 
after receipt by the Administrator of your claim for 
review. 

(d) The Administrator’s decision on your claim for 
review will be communicated to you in writing and will 
include specific references to the pertinent Plan 
provisions on which the decision was based. 

(e) If the Administrator’s decision on review is not 
furnished to you within the time limitations described 
above, your claim will be deemed denied on review. 

(f) If benefits are provided or administered by an 
insurance company, insurance service, or other similar 
organization which is subject to regulation under the 
insurance laws, the claims procedure relating to those 
benefits may provide for review. If so, that company, 
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service, or organization will be the entity to which 
claims are addressed. Ask the Administrator if you have 
any questions regarding the proper person or entity to 
address claims. 

If you have a claim for benefits which is denied upon 
review or ignored, in whole or in part, you may file suit in a 
state or Federal court. 

What can I do if I have questions or my rights are violated? 

If you have any questions about the Plan, you should 
contact the Administrator. If you have any questions about 
this statement or about your rights under ERISA, or if you 
need assistance in obtaining documents from the Adminis- 
trator, you should contact the nearest office of the Pension 
and Welfare Benefits Administration, U.S. Department of 
Labor, listed in the telephone directory or the Division of 
Technical Assistance and Inquiries, Pension and Welfare 
Benefits Administration, U.S. Department of Labor, 200 
Constitution Avenue, N.W., Washington, D.C. 20210. You 
may also obtain certain publications about your rights and 
responsibilities under ERISA by calling the publications 
hotline of the Pension and Welfare Benefits Administration. 

ARTICLE XIII 
GENERAL INFORMATION ABOUT THE PLAN 

There is certain general information which you may need 
to know about the Plan. This information has been sum- 
marized for you in this Article. 

General Plan Information 

DeWolff, Boberg & Associates Employees’ Savings Plan 
is the name of the Plan.  

We have assigned Plan Number 003 to the Plan. 

The amended and restated provisions of the Plan become 
effective on January 1, 2001. 
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The Plan’s records are maintained on a twelve-month 

period of time. This is known as the Plan Year. The Plan Year 
begins on January 1 and ends on December 31. 

Certain valuations and distributions are made on the 
Anniversary Date of the Plan. This date is the last day of the 
Plan Year. 

The contributions made to the Plan will be held and in- 
vested by the Trustee of the Plan.  

The Plan and Trust will be governed by the laws of the 
State of South Carolina. 

Benefits provided by the Plan are NOT insured by the 
Pension Benefit Guaranty Corporation (PBGC) because the 
insurance provisions under the Employee Retirement Income 
Security Act (ERISA) are not applicable to the Plan. 

Employer Information 

Your Employer’s name, address and identification num- 
ber are: 

DeWolff, Boberg & Associates, Inc.  
102 Professional Building 
Hilton Head Island, South Carolina 29928  
57-0868048 

Administrator Information 

The Administrator is responsible for the day-to-day ad- 
ministration and operation of the Plan. For example, the 
Administrator maintains the Plan records, including your 
account information, provides you with the forms you need to 
complete for Plan participation and directs the payment of 
your account at the appropriate time. The Administrator will 
also allow you to review the formal Plan document and 
certain other materials related to the Plan. If you have any 
questions about the Plan and your participation, you should 
contact the Administrator. The Administrator, may designate 
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another person or persons to perform some duties of the 
Administrator. 

The name, address and business telephone number of the 
Administrator are: 

DeWolff, Boberg & Associates, Inc.  
102 Professional Building 
Hilton Head Island, South Carolina 29928  
843-785-4018 

Trustee Information 

All money that is contributed to the Plan is held in a trust 
fund. The Trustee is responsible for the safekeeping of the 
trust fund. The trust fund established by the Trustee will be 
the funding medium used for the accumulation of assets from 
which benefits will be distributed. 

The names of the Plan’s Trustees are: 

Timothy S. Boberg, Trustee  
Becky Albright, Trustee 

The Trustees shall collectively be referred to as Trustee 
throughout this Summary Plan Description. 

The principal place of business of the Plan’s Trustee is: 

102 Professional Building 
Hilton Head Island, South Carolina 29928 

Service of Legal Process 

The name and address of the Plan’s agent for service of 
legal process are: 

DeWolff, Boberg & Associates, Inc.  
102 Professional Building 
Hilton Head Island, South Carolina 29928 

Service of legal process may also be made upon the 
Trustee or Administrator. 
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APPENDIX B 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

CHARLESTON DIVISION 
[Filed FEB 9, 2005] 

———— 
Case No.: 2:04-1747-18 

———— 

JAMES LARUE, 
Plaintiff, 

v. 

DEWOLFF, BOBERG & ASSOCIATES, INC., and DEWOLFF, 
BOBERG & ASSOCIATES EMPLOYEES’ SAVINGS PLAN, 

Defendants. 
———— 

REPLY TO THE DEFENDANTS’ 
MOTION TO DISMISS 

Plaintiff, replying to the Defendants’ Fed.R.Civ.P. 12(c) 
motion to dismiss, would respectfully show unto this court as 
follows. 

ISSUE 

Has the Plaintiff stated a valid claim for relief, on the face of 
his complaint, so as to warrant the court’s denial of the De- 
fendants’ motion to dismiss pursuant to Fed.R.Civ.P. 12(c). 

OVERVIEW AND FACTS 

Plaintiff agrees with the Defendants’ statement of the 
standard of review to be employed by the court in evaluating 
the Defendants’ Fed.R.Civ.P. 12(c) motion. Accordingly, 
Plaintiff will not burden the court with a further recitation of 
law relating to that standard. Additionally, Plaintiff has 
reviewed the statement of facts which were taken directly 
from the Plaintiff s complaint and Plaintiff concurs with that 
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statement of fact so Plaintiff will not burden the court with 
further recitation of fact. 

Essentially, Plaintiff simply alleges that the Defendants 
breached its’ fiduciary duties under E.R.I.S.A. in not follow- 
ing Plaintiff’s investment advice relating to the Defendant 
E.R.I.S.A. governed plan. The Defendants’ brief does not 
address the soundness of the Plaintiff’s legal theory of lia- 
bility, but, instead, focuses very narrowly on the remedy 
requested by the Plaintiff and Defendants argue that the 
remedy Plaintiff requests is not available under E.R.I.S.A. 
Although, Plaintiff will not address the facts in any detail, 
Plaintiff would like to point out one important fact that 
Defendants failed to mention. Plaintiff is still a participant in 
the subject plan. Plaintiff has not been “paid out” nor has he 
ceased to participate in the plan. For reasons that will be set 
forth below in the argument, Plaintiff believes the foregoing 
fact to be important.’1 

In the very first sentence of its’ brief, the Defendants assert 
that the Plaintiff seeks “money damages”. (See Defendants’ 
brief, pg. 1) However, the Defendants’ characterization of the 
relief sought by Plaintiff is not accurate. No where in his 
complaint does the Plaintiff ask for “money damages”. Plain- 
tiff does not seek any sort of money judgment against either 
Defendant. Plaintiff respectfully submits that the very relief 
he seeks is a well recognized form of relief under E.R.I.S.A. 
Specifically, Plaintiff’s request for relief states: 

“Plaintiff respectfully requests that the court also award 
Plaintiff “make whole” or other equitable relief as al- 
lowed by E.R.I.S.A. 29 U.S.C.S. § 1132(a)(3) and that 

                                                           
1 See Plaintiff’s complaint, VII., alleging that he is “a participant in the 

plan and has continuously been since prior to calendar year 2001.” and 
Defendants’ answer, 7, admitting the same. See also Defendants’ brief 
alleging that Plaintiff has been participating in the plan continuously since 
1993. 
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the court award the Plaintiff attorney’s fees and costs 
pursuant to E.R.I.S.A. 29 U.S.C.S. § 1132(g).” 

LAW AND ARGUMENT 

The Defendants assert repeatedly in their brief that Plaintiff 
is really seeking money damages, but such is not the case. 
The Defendants cite the Supreme Court cases of Mertens2 
and Great West3 for the proposition that under E.R.I.S.A. a 
person cannot recover money damages at law. Plaintiff’s 
counsel is well aware of Mertens and Great West and fully 
concurs that a claimant cannot recover money damages at law 
under E.R.I.S.A. However, despite the Defendants’ argument 
to the contrary, neither Mertens nor Great West hold outright 
that an individual can never recover money under E.R.I.S.A. 
Instead, both cases recognized that the circumstances under 
which a person may recover money under E.R.I.S.A. as 
equitable relief are narrow. Accordingly, Plaintiff respectfully 
submits that there is no “absolute rule” that a Plaintiff can 
recover money under E.R.I.S.A. 

                                                          

However, the Plaintiff does not necessarily seek monetary 
relief and Plaintiff’s counsel can envision several forms of 
relief which the court could employ where the Plaintiff would 
not receive a money payment directly. Regardless of whether 
the court holds Plaintiff is entitled to money or some other 
form of equitable relief, Plaintiff respectfully submits that it is 
clear that the sort of “make whole” relief that the Plaintiff 
seeks is allowable under E.R.I. S.A. 

Plaintiff and Defendants both primarily rely upon the same 
case for their respective positions. One of the key cases in 
Plaintiff’s opinion which clearly demonstrates that the relief 
which Plaintiff seeks is available is Rego v. Westvaco Cor- 

 
2 Mertens v. Hewitt Associates, 508 U.S. 248 (1993). 
3 Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204 (2002). 
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poration, et. al.4 Rego is a published opinion and the Defen- 
dant relies upon that opinion in its’ brief. However, Plaintiff 
does not believe that the opinion holds as Defendants pro- 
pose. In Rego, the plaintiff alleged a breach of fiduciary duty 
under E.R.I.S.A., but then sought $85,000.00 in damages 
from the defendant Westvaco for the breach. The court found 
that what Rego was seeking (i.e., $85,000.00) was not what 
Rego actually lost. In other words, Rego sought much more 
than to be made whole. The importance of the Rego decision 
is that, although the court held that Rego was not really 
seeking “make whole” relief because he was seeking much 
more than it would take to “make him whole”, the court did 
not hold in Rego that “make whole” relief was not available. 
Instead, the court held that factually Rego was clearly not 
seeking “make whole” relief. Specifically, the court stated: 

“Rego next argues that the relief he seeks is equitable 
because make-whole relief has traditionally been avail- 
able under trust law as an equitable form of relief for a 
trustee’s breach of duty. But it is obvious on the face of 
his complaint that Rego is not actually trying to make 
himself whole. At most, defendants’ actions caused 
Rego to lose approximately $24,500: the difference be- 
tween the valuation on October 21, 1997 and the amount 
for which he eventually sold his shares. Rego, however, 
requests far more than that amount: approximately 
$80,000, a figure based on the difference between the 
October 21 valuation and the March 2, 1999 valuation. 
This claim in no way correspondences to any out of 
pocket loss; it is thus in no sense a request to be 
“restored to the position [he] would have occupied if the 
misrepresentations . .  . had never occurred.” Rego v. 
Westvaco Corporation, et. al., 319 F.3d 140, 146, citing 
Howe v. Variety Corp., 36 F.3d 746, 756 (8th Cir. 1994), 
aff’d, 516 U.S. 489 (1996). 

                                                           
4 319 F.3d 140 (4th Cir. 2003) 
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Although the Defendants reference in their brief a figure of 

$150,000.00 which is contained in Plaintiff’s complaint, that 
figure was intended merely to orientate the court as to what 
Plaintiff believed the breach of fiduciary duty cost him at the 
time he filed his complaint.5 Plaintiff only wants to be “made 
whole”. Plaintiff has not asked the court to give him 
“$150,000.00” by way of a money judgment. Whatever the 
figure, Plaintiff only wants what will make him whole and  
no more.6 

In fact, in an unpublished case that is factually different, 
but legally, exactly on point, the Fourth Circuit held that 
where a fiduciary breaches its’ duties under E.R.I.S.A. that it 
is appropriate for the breaching fiduciary to make the person 
whole and in that case, the court ordered the breaching fidu- 
ciary to pay a specific amount of money to make the plaintiff 
whole. In Shade v. Panhandle,7 a plan administrator had 
breached its’ fiduciary duty by failing to properly advise a 
health insurance plan participant of a change in status under 
the plan. Because the plan participant was not properly ad- 
vised, he incurred significant medical bills for which there 
was no coverage. The court, affirming the district court, held: 

“A fiduciary that breaches the fiduciary duties owed a 
plan participant is personally liable “to make good to 
such plan any losses to the plan resulting from each such 
breach, . . . and shall be subject to such other equitable 
or remedial relief as the court may deem appropriate.” 
29 U.S.C.S. § 1109(a) (1988). The district court found 

                                                           
5 In reality, the loss to his plan interest that Plaintiff suffered has now 

been calculated at a little less than $100,000.00 as is reflected in recent 
documents sent to the Defendants. 

6 If Plaintiff is to prevail, he has also respectfully asked that the court 
award him attorney’s fees and costs, but, obviously, that award would be 
to his attorney and not to the Plaintiff directly. 

7 1996 U.S. App. LEXIS 16703 (4th Cir. 1996), unpublished, a copy of 
which is attached to this memorandum as exhibit A. 
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that, in this case, the appropriate remedy was to restore 
Stephens to the position he would have occupied but for 
Panhandle’s breach of its fiduciary duty. See Donovan v. 
Bierwirth, 754 F.2d 1049, 1056 (2d Cir. 1985). Ac- 
cordingly, the court ordered Panhandle to reimburse 
Stephens for all medical expenses incurred between 
March 1991 (the date on which his Blue Cross coverage 
terminated) and April 1993 (the date Stephens became 
eligible for Medicare benefits). Stephens’ documentation 
revealed that he incurred $124,542.89 in medical ex- 
penses between March 1991 and April 1993. The district 
court subtracted from that total $1,734.72 in insurance 
premiums that Stephens would have had to pay Pan- 
handle’s group health plan during that time. Accord- 
ingly, the district court properly ordered Panhandle to 
reimburse Stephens for medical expenses in the amount 
of $122,808.17.” (See exhibit A hereto, pg. 6 of 8)8 

In the published Rego case cited above, the Fourth Circuit 
cites with approval the Eighth Circuit opinion of Howe v. 
Varity Corporation.9 In the Varity case which was affirmed 
by the Supreme Court, the Eighth Circuit held that the 
plaintiffs, a retired class of former plan participants, were not 
entitled to compensatory damages in their E.R.I.S.A. action. 
However, the Eighth Circuit specifically held: 

“Rather, plaintiffs are entitled to receive the alternative 
form of relief offered to them by the district court at the 
conclusion of its Findings of Fact and Conclusions of 

                                                           
8 See also the Second Circuit case of Donovan v. Bierwirth, 754 F.2d 

1049 (2nd Cir. 1985) cited in Shade which held: 
“the Trustees would be personally liable for the “losses,” if any, suf- 
fered by the Plan as a result of their alleged breach of duty. While 
there can be a breach of duty without any “loss” to a plan, no loss to 
a plan will result in personal liability under section 409 without a 
breach of duty.” 

9 936 F.3d 746 (8th Cir. 1994). 
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Law filed on March 26, 1993. The retired class should 
receive $696,195.00, an award in the nature of resti- 
tution, to compensate them for benefits for which, at the 
time of trial, they had been deprived. The retired class 
should also receive restitution for benefits accrued be- 
tween the time of trial and the entry of a final decree on 
remand.” Howe v. Varity, 36 F.3d 746, 756. 

The Supreme Court affirmed the aforementioned award 
which involved a transfer of money. Plaintiff is not asking for 
anything more than what the aggrieved persons received in 
Varity. Plaintiff is asking that his interest in the subject 
benefit plan to be made “whole”. Plaintiff is requesting to be 
put back in the position he would have occupied, but for the 
breach. In affirming Varity, the Supreme Court stated: 

“The statute authorizes “appropriate” equitable relief. 
We should expect that courts, in fashioning “appro- 
priate” equitable relief, will keep in mind the “special 
nature and purpose of employee benefit plans,” and will 
respect the “policy choices reflected in the inclusion of 
certain remedies and the exclusion of others.” 

•   •   • 

The plaintiffs in this case could not proceed under the 
first subsection, (i.e. a claim for benefits pursuant to 
E.R.I.S.A. 29 U.S.C.S. § 1132(a)(1)(B)) because they 
were no longer members of the Massey-Ferguson plan 
and, therefore, had no “benefits due [them] . . .” They 
could not proceed under the second subsection 
(E.R.I.S.A. 29 U.S.C.S. § 1132(2)) tied to § 409 
(E.R.I.S.A. 29 U.S.C.S. § 1109) does not provide a 
remedy for individual beneficiaries. They must rely on 
the third subsection (29 U.S.C.S. § 1132(a)(3)) or they 
have no remedy at all. We are not aware of any 
E.R.I.S.A.-related purpose that denial of a remedy would 
serve. Rather, we believe that granting a remedy is  
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consistent with the literal language of the statute, the 
Act’s purposes, and preexisting trust law.” (Emphasis 
added; Varity, 516 U.S. 489, 515) 

Plaintiff respectfully submits that clearly E.R.I.S.A. law 
recognizes “make whole” relief or returning all parties to the 
status quo in the event of a breach of fiduciary duty. Plaintiff 
asks for nothing more than the types of relief recognized by 
the courts in Rego, Shade and Varity. 

In the Rego case set forth above, it was clear to the court 
that Rego was not, in reality, seeking “make whole” relief. 
Instead, Rego, who was no longer a participant in the plan, 
was seeking damages. The Plaintiff is still an active par- 
ticipant in the plan. Plaintiff does not wish for the court to 
award him any money, but he simply wants the plan to 
properly reflect that which would be his interest in the plan, 
but for the breach of fiduciary duty. The court could accom- 
plish the Plaintiff’s desire in several different ways. First, the 
court could simply order the Defendants to reimburse to the 
plan amounts necessary so that Plaintiff’s interest in the plan 
is what it should have been, but for the breach of fiduciary 
duty. Such an order would be nothing more than a classic 
situation where the plan is being made whole. Conversely, the 
court could conceivably structure an order whereby the plan 
is ordered to process the transaction that Plaintiff requested to 
be processed several years ago. Such a remedy is conceivable 
and would be nearly identical to the remedy recognized by 
the Fourth Court in Griggs v. E. I. DuPont de Nemours & 
Company.10 In Griggs, the court held: 

“In sum, we conclude that the district court properly de- 
termined that Griggs’ negligent misrepresentation claim 
is preempted by ERISA. We likewise affirm the district 
court’s determination that DuPont breached its fiduciary 
duty to Griggs under ERISA. However, we conclude that 

                                                           
10 237 F.3d 371 (4th Cir. 2001. 
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the return or reinstatement of the parties to their pre-
election positions is not necessarily an inappropriate 
remedy under these circumstances, and we remand for 
the district court to further develop this issue.” Griggs, 
237 F.3d 371, 386. 

Plaintiff’s goal is to return the parties to the status quo and 
there are several ways the court could accomplish that goal if 
the court finds that the Defendants’ breached their fiduciary 
duty. Plaintiff respectfully submits that, obviously, on a 
Fed.R.Civ.P. 12(c) motion the court is constrained to looking 
at the face of the Plaintiff’s complaint. On the face of the 
Plaintiff’s complaint, it is apparent that the Plaintiff has asked 
for relief which has been recognized under E.R.I.S.A. which 
is “make whole” or other equitable relief pursuant to 
E.R.I.S.A. Plaintiff respectfully submits that it would be 
unfair and improper at this juncture to dismiss the Plaintiff’s 
complaint on the face of the complaint when Plaintiff has 
clearly plead relief which is allowable under E.R.I.S.A. The 
Defendants are speculating that the Plaintiff wants “money 
damages”, but Plaintiff has never requested such damages nor 
does he seek such damages. Plaintiff truly and sincerely 
wants whatever equitable relief the court might later choose 
to employ to simply put him in the position he would have 
been in the plan in which he still participates, but for the 
breach of fiduciary duty. It may be that ultimately the court 
concludes that there was, in reality, no breach of fiduciary 
duty or if the court finds there was a breach of fiduciary duty, 
the court may well come to the conclusion that it cannot 
construct a remedy, but Plaintiff does not believe that such 
will be the case. What is apparent, however, is that Plaintiff 
should be entitled to present the facts to the court so that  
the court can decide whether there was a breach of fidu- 
ciary duty and whether the court can construct an equitable 
remedy therefore. 
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Also, the Defendants’ motion to dismiss fails to recognize 

that the Plaintiff also plead entitlement to a statutory penalty 
pursuant to E.R.I.S.A. 29 U.S.C.S. § 1132(c)11 for failure of 
the Defendant to provide requested information. Accordingly, 
even if the court was inclined to grant the Defendants’ motion 
to dismiss pursuant to Fed.R.Civ.P. 12(c), it is apparent that 
there would still be issues existing for resolution by the court 
on the Plaintiff’s 29 U.S.C.S. § 1132(c) request for a pen- 
alty.12 Since the court is going to consider certain aspects of 
the Plaintiff’s case in any event, then Plaintiff respectfully 
submits that it only makes sense for the court to consider all 
aspects of the Plaintiff’s complaint and such is especially true 
since the Plaintiff has narrowly and specifically requested a 
type of relief that is recognized under E.R.I.S.A. for breach of 
fiduciary duty. 

Accordingly, Plaintiff respectfully requests that the court 
deny the Defendants’ motion to dismiss. 

 

                                                           
11 See Plaintiff’s complaint, XVIII and ¶ XVII. 
12 29 U.S.C.S. § 1132(c) provides: 

“(c) Administrator’s refusal to supply requested information; pen- 
alty for failure to provide annual report in complete form. (1) Any 
administrator (A) who fails to meet the requirements of paragraph 
(1) or (4) of section 606 [29 USCS § 1166(1) or (4)] with respect to 
a participant or beneficiary, or (B) who fails or refuses to comply 
with a request for any information which such administrator is re- 
quired by this title to furnish to a participant or beneficiary (unless 
such failure or refusal results from matters reasonably beyond the 
control of the administrator) by mailing the material requested to the 
last known address of the requesting participant or beneficiary 
within 30 days after such request may in the court’s discretion be 
personally liable to such participant or beneficiary in the amount of 
up to $100 a day from the date of such failure or refusal, and the 
court may in its discretion order such other relief as it deems 
proper.” 
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STATEMENT AS TO ORAL ARGUMENT 

Plaintiff is available to address the court in any more detail 
as the court may desire at the court’s convenience. 

 /s/ Robert E. Hoskins, Esq. 
ROBERT E. HOSKINS, ESQ., #5144 
FOSTER LAW FIRM, L.L.P. 
Greenville, SC 29602 
(864) 242-6200 
(864) 233-0290 (facsimile)  

Attorneys for Plaintiff  

Date: 2-8-05  

 
 


