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QUESTION PRESENTED

In 1998, the State of Minnesota (the “State”) settled a
civil lawsuit against the petitioner tobacco manufacturers for
reimbursement of health care costs attributed to tobacco. The
settlement agreement released petitioners and their
distributors from “liabilities of any nature whatsoever,”
including “statutory” liability, “for reimbursement for [state]
health care costs allegedly associated with use of or exposure
to Tobacco Products.” Notwithstanding this release, in 2005,
Minnesota enacted a Health Impact Fee on cigarette sales “to
recover for the state health costs related to or caused by
tobacco use.” The Minnesota Supreme Court held that the
Health Impact Fee did not impair the settlement agreement,
and thus did not violate the Contracts Clause, because the
contract did not contain an “unmistakable” promise by the
State to refrain from imposing liability through legislation to
recoup for the State’s health costs related to or caused by
tobacco use.

The question presented is:

Whether legislation that impairs a state’s proprietary
contract violates the Contracts Clause only when the contract
contains an unmistakable promise by the state not to alter the
terms of the contract through subsequent legislation.



PARTIES TO THE PROCEEDINGS BELOW
AND RULE 29.6 STATEMENT

Petitioner Philip Morris USA Inc. is a wholly-owned
subsidiary of Altria Group, Inc. Altria Group, Inc. is the only
publicly held company that owns 10% or more of Philip
Morris USA Inc.’s stock.

Petitioner R.J. Reynolds Tobacco Company is a
wholly-owned subsidiary of R.J. Reynolds Tobacco Holdings,
Inc., which is a wholly-owned subsidiary of Reynolds
American Inc. Brown & Williamson Holdings, Inc., an
indirect wholly-owned subsidiary of British American
Tobacco, p.l.c., owns approximately 42% of the stock of
Reynolds American, Inc.

Petitioner Lorillard Tobacco Company’'s parent
company is Lorillard, Inc., which is not a publicly held
company. The parent company of Lorillard, Inc. is Loews
Corporation. Loews Corporation is a publicly held company.
In addition, Loews Corporation has issued a publicly traded
stock which tracks the performance of Lorillard, Inc. and its
subsidiaries including Lorillard Tobacco Company. That
stock is referred to as Carolina Group Stock.

Petitioner A.H. Hermel Candy & Tobacco Co. has no
parent, and there is no publicly held company that holds 10%
or more of petitioner’s stock.

Petitioner Henry’s Foods, Inc. has no parent, and there
is no publicly held company that holds 10% or more of
petitioner’s stock.

Petitioner Sandstrom’s, Inc. has no parent, and there is
no publicly held company that holds 10% or more of
petitioner’s stock.

Petitioner Johnson Candy and Tobacco Co. of
Brainerd, Inc. is a wholly-owned subsidiary of petitioner
Granite City Jobbing Company, Inc.



Petitioner M. Amundson Cigar & Candy Company
LLP has no parent, and there is no publicly held company that
holds 10% or more of petitioner’s stock.

Petitioner The Watson Companies, Inc. has no parent,
and there is no publicly held company that holds 10% or more
of petitioner’s stock.

Petitioner Granite City Jobbing Company, Inc. has no
parent, and there is no publicly held company that holds 10%
or more of petitioner’s stock.

Petitioner Minter-Weisman Co. is a wholly-owned
subsidiary of Core-Mark International, Inc. Core-Mark
International, Inc., is a wholly-owned subsidiary of Core-
Mark Holdings lllI, Inc. Fifty percent of the stock of Core-
Mark Holdings Ill, Inc., is owned by Core-Mark Holdings I,
Inc., and fifty percent of the stock of Core-Mark Holdings lll,
Inc., is owned by Core-Mark Holdings Il, Inc. Both Core-
Mark Holdings I, Inc., and Core-Mark Holdings II, Inc. are
wholly-owned subsidiaries of Core-Mark Holding Company,
Inc., a publicly traded company.

Petitioner Segal Wholesale, Inc. has no parent, and
there is no publicly held company that holds 10% or more of
petitioner’s stock.

Petitioner Tyler Wholesale, Inc. has no parent, and
there is no publicly held company that holds 10% or more of
petitioner’s stock.

Respondent is the State of Minnesota.

Other parties to the proceedings below were
intervenors Common Wealth Brands, Inc., and Counsel of
Independent Tobacco Manufacturers of America, and amicus
Governor Tim Pawlenty.
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PETITION FOR A WRIT OF CERTIORARI

Petitioners Philip Morris USA; R.J. Reynolds Tobacco
Company; Lorillard Tobacco Company; A.H. Hermel Candy
& Tobacco Co.; Henry’'s Foods, Inc.; Sandstrom’s, Inc.;
Johnson Candy and Tobacco Co. of Brainerd, Inc.; M.
Amundson Cigar & Candy Company LLP; The Watson
Companies, Inc.; Granite City Jobbing Company, Inc.;
Minter-Weisman Co.; Segal Wholesale, Inc.; and Tyler
Wholesale, Inc. (“Petitioners”) respectfully petition fowat
of certiorari to review the judgment of the Supreme Court of
Minnesota in this case.

OPINIONS BELOW

The decision of the Minnesota Supreme Court, App.,
infra, 1a-28a, is reported at 713 N.W.2d 350. The decision of
the Minnesota District Court, Second Judicial District,
Ramsey County, App.infra, 29a-38a, is not reported in
N.W.2d, but is available at 2005 WL 3478647.

STATEMENT OF JURISDICTION

The judgment of the Minnesota Supreme Court was
entered on June 21, 200&eeApp., infra, 40a. This Court
previously granted petitioners an extension of time to file a
petition for writ of certiorari up to and including November 3,
2006. See Philip Morris USA Inc. v. Minnesofdo. 06A226
(Alito, J., in chambers) (Aug. 25, 2006). The jurisdiction of
this Court is invoked under 28 U.S.C. § 1257(a).
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RELEVANT CONSTITUTIONAL AND
STATUTORY PROVISIONS

The Appendix, App.infra, 41a-44a, reproduces the
Contracts Clause of the United States Constitution,
U.S. Const. art. I, § 10, cl. 1, Minn. Stat. 8 16A.725, and
Minn. Stat. 8§ 256.9658.

INTRODUCTION

The Minnesota Supreme Court’s decision presents an
important question concerning the extent to which a state
must keep its word when it enters into a proprietary contract
with a private party. Under the Minnesota court’s decision, a
state is free to enact legislation that impairs its progmyet
contracts unless the contract contains an “unmistakable”
promise not to enact that specific legislation. The application
of the so-called “unmistakability doctrine” to a state’s
proprietary contracts, as a practical matter, would eliminate
the protections of the Contracts Clause as to most of a state’s
contracts because few, if any, contracts would satisfy the
doctrine’s strict requirements. Allowing the Minnesota
Supreme Court’'s decision to stand thus would severely
undermine the ability of the government to contract with the
private sector and would violate the Contracts Clause’s basic
constitutional protection against government overreaching.

This Court should grant certiorari because the decision
below directly conflicts with more than a century of this
Court’'s Contracts Clause jurisprudence precluding a state
from breaching its proprietary contracts through subsequent
legislation. See, e.g.U.S. Trust Co. of N.Y. v. New Jersey
431 U.S. 1, 25 (1977Murray v. Charleston96 U.S. 432
(1877). In applying the unmistakability doctrine here, the
Minnesota court relied on a flawed reading of the plurality
opinion in United States v. Winstar Corp518 U.S. 839
(1996) -- a case that, properly read, provides no support for
the decision below.
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This Court should also grant certiorari because the
Minnesota Supreme Court’s decision deepens confusion
among the lower courts in this area of the law. Indeed, lower
courts have expressly asked for clarification of Wanstar
plurality opinion and, in particular, whether the
unmistakability doctrine applies to proprietary contracts. This
case presents the Court with an excellent vehicle to resolve
this recurring issue and clarify this uncertain area of the law.

STATEMENT

A. Minnesota’s 1994 Suit for Reimbursement
of Tobacco-Related Health Care
Expenditures.

In 1994, the State of Minnesota, together with Blue
Cross & Blue Shield of Minnesota, filed a civil lawsuit
against the petitioners and other tobacco manufacturers in the
District Court for Ramsey County, Minnesota. Minnesota
sought “to vindicate the State’proprietary interestin
enforcing the State’s right to damages for economic injuries
to the State which were caused by the unlawful actions of the
cigarette industry.” App.infra, 50a (emphasis added). As
with the private insurer’s claims, the “premise” of the State’
suit as stated in the complaint was that “the [tobacco]
industry — and not the State of Minnesota, or its citizens . . . —
should pay for the staggering health costs” incurred by the
state and private insurance programs that were attributable to
tobacco use. Minn. Supp. App. 110.

1 Citations to the Supplemental Appendix submittetbte the Minnesota
Supreme Court appear as “Minn. Supp. App.”
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B. Minnesota’s 1998 Settlement and Release of
All Future Claims for Health Care Costs
Attributable to Tobacco Use.

In 1998, after extensive pretrial and trial litigation,
Minnesota and the petitioner tobacco manufacturers signed a
settlement agreement that settled and released the claims i
Minnesota’s suit, as well as all past claims, and “any éutur
claims for reimbursement for health costs allegedly assatiat
with use of or exposure to Tobacco Products.” Appra,
108a. The parties agreed that the settlement agreement would
“be final and binding upon all Parties” upon approval by the
Ramsey County District Court. Appnfra, 114a. That court
approved the settlement agreement on May 8, 1998. App.,
infra, 135a.

The settlement agreement obligates the tobacco
manufacturers to pay hundreds of millions of dollars in
“annual payments” to Minnesota as reimbursement for the
State’s health care costs attributable to tobacco. Amipa,
104a-105a. Each annual payment is “in satisfaction of all of
the State of Minnesota’s claims for damages incurred by the
State in the year of such payment or earlier years . . .
including, without limitation . . . claims for [tobacco-related]
health care expenditures.” Apjnfra, 101a. Pursuant to the
settlement agreement, the tobacco manufacturers have paid
Minnesota a total of approximately $2.25 billion to date and
will continue to make payments in the hundreds of million of
dollars each year in perpetuity. Apmnfra, 102a-105a. In
addition to the monetary payments, the tobacco manufacturers
agreed to significant restrictions on their future conduct.
App.,infra, 110a-114a.

In return for these monetary and other present and
future contractual obligations, the primary tangible benefit
Minnesota provided to the tobacco manufacturers under the
settlement agreement was a broad, comprehensive “Release
and Discharge” of all claims and liabilities imposed by the
State — past, present, and future — for reimbursement of its
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health care costs attributable to tobacco. Apyta, 107a-
108a. The Release provides:

[T]he State of Minnesota shall release and
forever discharge all [Settling] Defendants and
their . . . distributors . . . from any and all
manner of civil claims, demands, actions, sulits
and causes of action, damages whenever
incurred, liabilities of any nature whatsoever,
including civil penalties, as well as costs,
expenses and attorneys’ fees, known or
unknown, suspected or unsuspected, accrued
or unaccrued, whether legal, equitable or
statutory (“Claims”) that the State of
Minnesota (including any of its past, present or
future administrators, representatives,
employees, officers, attorneys, agents,
representatives, officials acting in their official
capacities, agencies, departments,
commissions, and divisions, and whether or
not any such person or entity participates in the
settlement), whether directly, indirectly,
representatively, derivative or in any other
capacity, ever had, now has or hereafter can,
shall or may have, as follows:

b. for future conduct, only as to
monetary Claims directly or indirectly based
on, arising out of or in any way related to, in
whole or in part, the use of or exposure to
Tobacco Products manufactured in the
ordinary course of business, including without
limitation any future claims for reimbursement
for health care costs allegedly associated with
use of or exposure to Tobacco Products.
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App., infra, 107a-108a. The State further “covenant[ed] and
agree[d] that it shall not hereafter sue or seek to establigh ci
liability against any person or entity covered by [the Rsddga
based, in whole or in part, upon any of the Released Claims,
and the State of Minnesota agree[d] that this covenant and
agreement shall be a complete defense to any such civil action
or proceeding.” App.infra, 108a. The Release specifically
names the tobacco manufacturers’ distributors as released
parties. App.infra, 107a.

C. Minnesota’s Enactment of a Health Impact
Fee To Recover State Health Care Costs
Attributable to Tobacco.

In 2005, Minnesota enacted a “Health Impact Fee,”
imposing liability on tobacco distributors -- including
petitioners’ distributors -- for a new 75-cent per pack fee on
all tobacco products. The Fee was specifically and expressly
enacted “to recover for the state health costs related to or
caused by tobacco use,” Minn. Stat. 8 256.9658(1) -- the same
“health care costs” released by the settlement agreement.

When the Governor of Minnesota proposed the Health
Impact Fee, he explained that it was “related to the cost of
smoking attributable expenses incurred by government health
care programs.” Minn. Supp. App. 166. The Governor
further explained that the 75-cent amount of the fee “was
arrived at based on the impact of tobacco use o[n] the state’s
publicly funded health programs.” Minn. Supp. App. 167.

The Health Impact Fee legislation mandates that
revenues collected under the Health Impact Fee be credited to
a “Health Impact Fund” to be used to pay health care costs
incurred by state insurance programs that Minnesota
attributes to smoking. Minn. Stat. § 256.9658(9); Minn.
Stat. 8 16A.725(1). Each year, the Minnesota Commissioner
of Human Services must “certify to the commissioner of
finance the state share, by fund, of tobacco use attributable
costs for the previous fiscal year in Minnesota health care
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programs.”  Minn. Stat. 8§ 16A.725(2). The Minnesota
Commissioner of Finance must then “transfer from the health
impact fund to the general fund an amount sufficient to offset
the general fund cost of the certified expenditures.” Minn.
Stat. § 16A.725(3).

D. The Minnesota District Court Proceedings.

Petitioners filed a Motion for Enforcement of
Settlement Agreement in the District Court for Ramsey
County, Minnesota, arguing, among other things, that the
application of the Health Impact Fee to petitioners’ products
impaired Minnesota’'s obligations under the settlement
agreement and therefore violated the Contracts Clause of the
United States and Minnesota Constitutions. The district court
agreed, holding that the Health Impact Fee “seeks to recover
those costs from the settling defendants which are prohibited
by the settlement agreement,” namely the “reimbursement of
tobacco-related health care costs.” Appfra, 32a.

The district court refused to apply the unmistakability
doctrine.  App., infra, 36a. It noted that, in certain
government contracts, the application of the unmistakability
doctrine prevents a government from “waiv[ing] its sovereign
powers unless it does so in unmistakable terms.” Apipa,
36a. However, the district court held that the doctrine applies
only to contracts that involve the surrender of a sovereign
power -- not to contracts that, like the settlement agreement in
guestion, were entered into by a state in its proprietary
capacity. App.infra, 36a. As the district court explained,
the settlement agreement “involves neither the eradication
[nJor usurpation of [the State’s] sovereign power but its
assent to a contract, of the nature and type, which the state
enters into every day in a variety of situations.” Appira,
36a.

The district court therefore held that the Health Impact
Fee impaired the settlement agreement in violation of the
Contracts Clause of the Minnesota Constitution (which
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Minnesota courts have uniformly interpreted to be
coextensive with the federal Contracts Clause):

The state is bound, like any other party is
bound, to the contracts to which it freely and
knowingly enters, and from which it benefits.
For the state now to argue that it is not bound
by its contract undermines and potentially
eviscerates the constitutional provision
contained in Article 1, Section 11 of the
Minnesota Constitution which provides that
“No . . . law impairing the obligation of

contracts shall be passed.”

App.,infra, 36a.

E. The Minnesota Supreme Court
Proceedings.

The Minnesota Supreme Court granted direct review
and reversed. Relying almost exclusively on its interpretation
of this Court’s decision itUnited States v. Winstar Corf18
U.S. 839 (1996), the court held that the unmistakability
doctrine applied and that the agreement did not contain an
unmistakable promise that the State would not subsequently
enact legislation impairing the contracthe Minnesota court
thus rejected petitioners’ federal and state Contracts Clause
argument. See App., infra, 24a-25& Even though the

2 Although the Minnesota Supreme Court specificalligressed only the
Contracts Clause of the Minnesota Constitutionjtipaeers raised the
Contracts Clause of both the United States and &&iata Constitutions
before both the district court and the Minnesotar8me CourtseeApp.,
infra, 46a, 65a-72a, 92a, and Minnesota courts haverunly interpreted
the two Contracts Clauses to be coextensiv&ee Christensen v.
Minneapolis Mun. Employees Ret. B831 N.W.2d 740, 750-52 (Minn.
1983); State ex rel. Hatch v. Employers Ins. of Waugd N.W.2d 820,
833 (Minn. Ct. App. 2002). The Minnesota Supren@ui®€s holding,
therefore, addressed a federal question, and thist(as jurisdiction to
(Continued...)
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settlement agreement was entered into by the State in its
proprietary capacity, the court found that the unmistakability
doctrine applied. To the court, the dispositive fact was not
whether the State entered into the contract in its sovereign or
proprietary capacity, but whether the consequences of
enforcing the obligation would be to bar the enforcement of
legislation. App.,infra, 18a-19a. In the court’s view, if a
state acts through legislation, the unmistakability doctrine
applies since the complaining party would be taking the
position that the contract barred the state from engaging in a
sovereign act. Thus, the court held that, because petitioners
were seeking to avoid “the exercise of the state’s sovereign
power[] to tax,” the unmistakability doctrine applied. App.,
infra, 18a.

Applying the unmistakability doctrine, the Court held
that the broadly worded release was “insufficiently spedtific
meet the requirements of the unmistakability doctrine.” App.,
infra, 21la. Accordingly, the Minnesota Supreme Court
concluded that “the Health Impact Fee did not impair [the
settlement] agreement and therefore did not violate the
Contracts Clause.” Appinfra, 24a-25a.

review its determination.See, e.g.Delaware v. Prouse440 U.S. 648,
652 (1979) (This court has jurisdiction to reviewstate court’s judgment
where a state constitutional provision “will autdinally be interpreted at
least as broadly as [its federal counterpart]Epter. Irrigation Dist. v.
Farmers’ Mut. Canal Cq.243 U.S. 157, 164 (1917) (“[W]here the non-
Federal ground is so interwoven with the [federagtion] as not to be an
independent matter, or is not of sufficient breatdtisustain the judgment
without any decision of the other, our jurisdictien plain.”). Because
petitioners challenged the Health Impact Fee ufaéh the federal and
state Contracts Clauses, the Minnesota Supreme Gecessarily reached
both in order to uphold the Health Impact Fee.
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REASONS FOR GRANTING THE PETITION

THIS COURT SHOULD GRANT REVIEW
BECAUSE THE MINNESOTA SUPREME
COURT’'S DECISION CONFLICTS WITH
NEARLY 130 YEARS OF THIS COURT'S
CONTRACTS CLAUSE PRECEDENT.

The Minnesota court’s decision, if let stand, would
allow any state to impair virtually any proprietary contrast
long as the state does so by enacting legislation that is not
expressly and specifically barred by the contract. Such a
ruling would eliminate any meaningful protection of the
Contracts Clause with respect to most state contracts. This
Court should grant certiorari to vindicate the basic principle
underlying the Contracts Clause -- that “government must
keep its word.” SeelL. Tribe, American Constitutional Law
470 (1978).

The parties agree that the settlement agreement is a
proprietary contract because it settled a lawsuit in which the
State and a private insurer -- as third-party payers of medical
care -- sought to recoup some of their expenditures. App.,
infra, 13a3 In particular, the purpose of the underlying
lawsuit -- in the state’s own words -- was “to vindicate the
State’sproprietary interest in enforcing the State’s right to
damages for economic injuries to the State which were caused
by the unlawful actions of the cigarette industry.” App.,
infra, 50a (emphasis added). The settlement agreement

3 When bringing and settling such a suit, the gowemt uses its
“proprietary or business [power], by means of whjgovernment] acts
and contracts for the private advantage of thebithats” in a proprietary
capacity, and not its “legislative or governmerj@abwer], by virtue of
which [government] controls its people as theireseign.” Omaha Water
Co. v. City of Omahal47 F. 1, 5 (8th Cir. 1906).
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released and discharged this proprietary interest in exchange
for monetary and other compensation. For this reason, at oral
argument before the Minnesota Supreme Court, the State’s
attorney not only conceded the proprietary nature of the

contract but “insist[ed] upon it.”

Despite the contract's proprietary nature, the
Minnesota Supreme Court applied the “unmistakability
doctrine” to uphold the State’s impairment of the settlement
agreement. The unmistakability doctrine provides that, when
interpreting certain government contracts, “sovereign
power ... will remain intact unless surrendered in
unmistakable terms.”Winstar 518 U.S. at 872 (plurality)
(quoting Bowen v. Pub. Agencies Opposed to Social Sec.
Entrapment 477 U.S. 41, 52 (1986)). The unmistakability
doctrine has been held by this Court to apply, however, only
when the government entered into a contract in its sovereign
capacity and either surrendered its sovereign power to the
contracting party or granted the private party a general
exemption from the future exercise of sovereign povierat
878-79% It has not been held to apply when the government
enters into a business-type contract.

Indeed, for over 130 years this Court has interpreted
the Contracts Clause to prevent states from violating their
own proprietary contracts through legislation, without
applying the unmistakability doctrine. This Court has held
that, when the government acts as a private contracting party,
“its rights and duties are therein governed generally by the

4 Thus, the plurality opinion ikVinstarexplained that the unmistakability
doctrine applies when “the Government is subjettegito a claim that its
contract has surrendered a sovereign powveeg,(to tax or control
navigation), or to a claim that cannot be recogmhiggthout creating an
exemption from the exercise of such a powemg{( the equivalent of
exemption from Social Security obligations)d. at 878.
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law applicable to the contracts between private individuals.”
Lynch v. United States292 U.S. 571, 579 (1934xee
Winstar, 518 U.S. at 887 n.32 (1996) (“[T]he Government is
ordinarily treated just like a private party in its contractual
dealings.”); Wood v. Lovet313 U.S. 362, 368-69 (1941)
(“[T]he obligation of the State arising out of [a contract]s$s a
much protected by Article I, § 10, as that of an agreement by
an individual.”).

For example, inMurray v. Charleston96 U.S. 432
(1877), the City of Charleston, South Carolina, entered into a
proprietary contract with private individuals by issuing bonds
at a fixed six percent rate of interest. When this rater lat
became above-market, making the contract no longer
beneficial to the City, the City sought to use its sovereign
taxing power to recoup its losses by seeking to tax the
bondholders on the interest collected in an amount that would
reduce the effective rate of interest. This Court explained:

In substance, [Charleston] say[s] to the

creditor: “True, our assumption was to pay to

you quarterly a sum of money equal to six per

cent per annum on the debt we owe you. Such
was our express engagement. But we now
lessen our obligation. Instead of paying all the

interest to you, we retain a part for ourselves
[by operation of a newly enacted tax].”

Id. at 443.

The contract did not specifically bar the City from
imposing such a tax. Nonetheless, this Court held that the
City’s attempt to nullify the contracting party’s financial
benefit by levying a tax was an unconstitutional impairment
of contract barred by the Contracts Clause. at 448. This
Court rejected the argument that a state, or its political
subdivisions, could use its sovereign powers to alter a
contract it entered into in its proprietary, and not sovereign,
capacity:
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States and cities, when they borrow money and
contract to repay it with interest, are not acting
as sovereignties. They come down to the level
of ordinary individuals. Their contracts have
the same meaning as that of similar contracts
between private persons.

Id. at 445. Most importantly, this Court did not apply the
unmistakability doctrine to interpret the government’s
obligations under the bonds, holding that “[a] promise to pay,
with a reserved right to deny or change the effect of the
promise, is an absurdity.Id.

This Court recognized and reaffirmed the principles of
Murray in one of its most recent Contracts Clause cases. In
United States Trust Co. of New York v. New JergYy U.S.

1 (1977), New Jersey entered into a proprietary contract with
bondholders by covenanting, through statute, to maintain the
fiscal solvency of Port Authority of New York and New
Jersey (the “Port Authority”). In exchange for assuming this
financial obligation, New Jersey received the benefit of
increasing “the public marketability of Port Authority bonds
to finance construction of the World Trade Center and
acquisition of the Hudson & Manhattan Railroadd. at 18.
When New Jersey later repealed that statutory covenant with
bondholders, this Court held that, because the contract at
issue created a proprietary financial obligation, New Jersey
could not use its sovereign powers to abrogate that obligation:
“Whatever the propriety of a State’s binding itself to a future
course of conduct in other contexts, the power to enter into
effective financial contracts cannot be questiondd. at 24.

Once again, this Court did not apply the
unmistakability doctrine To the contrary, it found that the
New Jersey legislation violated the Contracts Clause even
though the contract contained no express term barring such
legislation. This Court reasoned that, under any other
approach, every proprietary contract would be susceptible to
impairment because “[a]ny financial obligation could be
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regarded in theory as a relinquishment of the State’s spending
power, since money spent to repay debts is not available for
other purposes. Similarly, the taxing power may have to be
exercised if debts are to be repaid. Notwithstanding these
effects, the Court has regularly held that the States are bound
by their debt contracts.1d.>

Lower courts similarly have recognized that, where a
state contracts in its proprietary capacity and not in its
sovereign capacity, the unmistakability doctrine does not
apply. See Wright v. Dir., FEMA913 F.2d 1566, 1570-71
(11th Cir. 1990) (holding that FEMA acted “much like any
private insurance company” in administering an insurance
program; thus, the insurance contracts were proprietary and
“‘governed generally by the law applicable to contracts
between private individuals” (quotingynch 292 U.S. at
579)); Continental-American Bank & Trust Co. v. United
States 161 F.2d 935, 936 (5th Cir. 1947) (holding that, “when
the United States becomes a party to commercial paper, it
impliedly consents to be bound by the same rules governing
private persons under the same circumstances” (quotations
and citations omitted))ynited States v. First Nat'| Bank31
F.2d 985, 987 (10th Cir. 1942) (same).

By contrast, when a party has contended that the
government entered into the underlying contract in its
sovereign capacity for the purpose of contracting away its
sovereign powers, this Court has applied the unmistakability

5 See alsowood 313 U.S. at 368-69 (the Contracts Clause prakdbit
Alabama from repealing a statute creating a cotedcobligation for
Alabama to honor its sale of property for nonpaytradriiaxes);Louisiana
ex rel. Hubert v. City of New Orlean&l5 U.S. 170 (1909) (the Contracts
Clause prohibited Louisiana from passing a statptehibiting the
payment of money owed pursuant to contracts entergd by
municipalities with the police board pursuant tdedegation of authority
from the state).
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doctrine. For example, ibnited States v. Cherokee Nation
of Oklahoma480 U.S. 700 (1987), an Indian tribe argued that
the government had, by treaty, covenanted away its sovereign
power to control navigable waters. Because this Court found
the control of navigable waters to be “an aspect of
sovereignty,” it denied the claim based on the unmistakability
doctrine. Winstar 518 U.S. at 878 (describinGherokee
Nation 480 U.S. at 707).

If the unmistakability doctrine had not been applied
below, the Health Impact Fee indisputably would have been
found to impair the settlement agreement. The settlement
agreement “release[s] and forever discharge[s]” “any and
all . . . liabilities of any nature whatsoever . .. whether legal,
equitable or statutory (‘Claims’) that the State of
Minnesota . . . ever had, now has or hereafter can, shall, or
may have” “including without limitation any future claims for
reimbursement for health care costs allegedly associated wit
use of or exposure to Tobacco Products.” Appra, 107a-
108a. In direct contravention of the settlement agreement, the
Health Impact Fee imposes liability on petitioners’ reldase
distributors “to recover for the state health costs related to or
caused by tobacco use.” Minn. Stat. § 256.9658(1). The two
directly conflict. Thus, the Minnesota Supreme Court made
clear that its decision to uphold the legislation was based
solely on its application of the unmistakability doctrine to the
settlement agreement. Appnfra, 21a. Notably, the trial
court, which did not apply the unmistakability doctrine, found
that the Health Impact Fee impaired the contract.
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. THIS COURT SHOULD GRANT REVIEW TO
RESOLVE CONFUSION AMONG THE LOWER
COURTS REGARDING THE APPLICATION OF
THE UNMISTAKABILITY DOCTRINE AND
THIS COURT’S DECISION IN WINSTAR.

This Court should also grant review to clarify and to
resolve the uncertainty among the lower courts concerning the
meaning ofWinstarand the application of the unmistakability
doctrine. InWinstar, financial institutions claimed that the
federal government breached its statutory covenant to allow
them to use special accounting treatment after their
acquisitions of failing thrifts. 518 U.S. at 858. The federal
government raised the unmistakability doctrine, arguing that
an agreement to maintain regulatory treatment would be a
promise not to exercise a sovereign power, which must be
made in unmistakable termdd. at 871. A plurality of this
Court found that the unmistakability doctrine did not apply.
Id. at 881.

The plurality opinion outlined a two-step inquiry for
determining whether the unmistakability doctrine applies to a
government contractld. at 880. The first step requires the
court to determine whether the contract is “proprietary” or
“sovereign” in nature. If the contract is proprietary, the
unmistakability does not apply. Thus, the plurality stated
that, when the government acts as a private party, or
“contracts, say, to buy food for the army . . . no sovereign
power is limited by the Government's promise to purchase
and a claim for damages implies no such limitation. That is
why no one would seriously contend that enforcement of
humdrum supply contracts might be subject to the
unmistakability doctrine.”Id. Only if a state enters into the
contract in its sovereign capacity should the court reach the
second step -- determining whether the relief sought “would
block [the] exercise of a sovereign power of the
Government.”Id. at 879 (emphasis removed).
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The Minnesota Supreme Court ignored the first step of
the plurality’s analysis. Although the court acknowledged
that “the unmistakability doctrine... never applies” to
“humdrum supply” contracts, App.nfra, 17a, the court
nevertheless held that the doctrine applies to proprietary
contracts if the act allegedly constituting a breach was a
sovereign act. App.jnfra, 19a. The Minnesota court
therefore jumped over the threshold issue of determining
whether the State entered into a proprietary or sovereign
contract and proceeded directly to the second issue.
According to the Minnesota court, the doctrine applies even
to proprietary contracts whenever thelief sought would
“block [the] exercise of a sovereign power of the state.”
App.,infra, 19a (emphasis removed).

If this interpretation of the unmistakability doctrine
were accepted, it would eviscerate the protections of the
Contracts Clause. The only relief afforded by the Contracts
Clause is a declaration that the challenged legislatioa is
nullity. SeeWinstar, 518 U.S. at 887 n.32. Accordingly, the
practical consequence of the Minnesota court’s “leap frog”
analysis is that a state may impair any proprietary canétac
its whim -- provided it does so through legislation. This
interpretation ofWinstardirectly conflicts withMurray and
this Court’s other Contracts Clause jurisprudence, including
United States Trustand writes the Contracts Clause out of
existence.

6 Even Justice Scalia’s concurrence \Minstar, joined by Justices
Kennedy and Thomas, is consistent wihrray andUnited States Trust
and inconsistent with the decision below. Whilattboncurrence would
apply the unmistakability doctrine to a state’s pietary contracts, it
would interpret the doctrine to have “little if amydependent legal force
beyond what would be dictated byormal principles of contract
interpretation” Id. at 920 (Scalia, J., concurring in judgment) (emphasis
added). Under Justice Scalia’s analysis, a sta¢s dot, simply by virtue
of its status as sovereign, reserve the right ter @ contract absent an
(Continued...)
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Nor is the Minnesota court’'s misinterpretation of
Winstar an aberration. At least two United States Circuit
Courts of Appeals (the Third and Federal Circuits) likewise
have readWinstarto mean that the unmistakability doctrine
applies to all governmental contracts, even proprietary
contracts, as long as the relief sought would block the
exercise of a sovereign power.See Tamarind Resort
Assocs. v. Gov't of the Virgin Islands38 F.3d 107, 109, 112
(3d Cir. 1998) (applying of the unmistakability doctrine even
though the contract was “proprietary in natureYankee
Atomic Elec. Co. v. United Statelsl2 F.3d 1569, 1579 (Fed.
Cir. 1997) (applying the unmistakability doctrine to uranium
purchase contracts even while recognizing that “the contracts
at issue . . . [we]re fixed-price contracts,” and that normally
“where one agrees to do, for a fixed sum, a thing possible to
be performed, he will not . . . become entitled to additional
compensation, because unforeseen difficulties are
encountered” (internal quotation and citation omitted)). It is
therefore imperative that this Court clarify thatinstar was
not intended to eviscerate the Contracts ClauSee Allied
Structural Steel Co. v. Spannauk38 U.S. 234, 241 (1978)
(noting that the Contracts Clause was “perhaps the strongest
single constitutional check on state legislation during our
early years as a Nation,” and noting the importance of courts
recognizing that it “remains part of the Constitution” and “is
not a dead letter”).

The decision below also deepens the confusion and
uncertainties among the lower courts regarding the proper
interpretation ofWinstar This confusion is real and well-

unmistakable promise to the contrary. The Minngsstipreme Court’s
holding that the doctrine applied to all governmemtracts and required
a second promise not to breach a proprietary conivas advocated only
by the two Winstar dissenters. See id.at 924-26 (Rehnquist, C.J.,
dissenting, joined in part by Ginsburg, J.).
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recognized by the lower courts themselvesSee, e.g.
Tamarind Resort Asso¢sl38 F.3d at 112 (“It is somewhat
unclear after théVinstar plurality opinion as to the type of
contract to which the unmistakability doctrine appliesRip
Grande Silvery Minnow v. Keys833 F.3d 1109, 1139-40
(10th Cir. 2003) (Seymour, J., concurring) (“Given the
various opinions inWinstar, none of which commanded a
majority, it is clear that not all contracts to which the
government is a party are subject to the unmistakable terms
doctrine,” but “the fractured Winstar decision leaves us with
some uncertainty regarding the extent and applicability of the
unmistakable terms doctrine in specific situations.”) (internal
guotations omitted)ppinion vacated by55 F.3d 1215 (10th
Cir. 2004)7

Academic commentators have likewise noted the
confusion surroundingVinstar See, e.gJoshua I. Schwartz,
The Status of the Sovereign Acts and Unmistakability
Doctrines in the Wake of Winstar: An Interim Repbit Ala.

L. Rev. 1177, 1183 (2000) (reviewing p&finstarcases and

7 See also United States v. Wetlands Water ,Di84 F. Supp. 2d 1111,
1146-48 (E.D. Cal. 2001) (“Although seven Justifsed the majority
to support théVinstarunmistakability judgmenti.¢. that it did not shield
the government from liability), there was not a amdy opinion, and the
four separate opinions are thoroughly fragmenteat, articulating any
unified analysis in support of the judgment based @ther the
unmistakability or sovereign acts doctrines. . As a result of these
shifting positions, it appears particularly probkgin to predict which
unmistakability standard applies to any specificntcact.”); Gen.
Dynamics Corp. v. United State$7 Fed. Cl. 514, 540 n.9 (2000) (noting
that commentators have describ8instar as a “delphic puzzle™);
Adamsv. United StatesA?2 Fed. Cl. 463, 482-83 (1998) (“[T]he
applicability of the unmistakability doctrine to ntiaular cases after
Winstaris unclear. . . . [T]his court, and, undoubteahany others would
welcome further clarification.”); Pitney Bowes, Inc. v. United States
Postal Sery.27 F. Supp. 2d 15, 23 (D.D.C. 1998) (“Courts hstvaggled
with the meaning ofinstar”).
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noting that the lowers courts have struggled to “make a
sensible and coherent whole out of the unruly strands of law
left” after Winstal); Alan R. Burch,Purchasing the Right to
Govern: Winstar and the Need to Reconceptualize the Law of
Regulatory Agreements88 Ky. L.J. 245, 251 (2000)
(commenting that Winstar throws nearby areas of the law
into confusion”); Michael W. GrafThe Determination of
Property Rights in Public Contracts After Winstar v. United
States: Where Has the Supreme Court Left, LB? Nat.
Resources J. 197, 225 (1998) (Because the “Court’'s main
opinion does not discuss how the unmistakability doctrine
should be applied in resolving government contract disputes,”
there is *“confusion regarding the proper role of the
doctrine.”).

The stakes at issue here are high; application of the
unmistakability doctrine to proprietary contracts “would place
the doctrine at odds with the Government's own long-run
interest as a reliable contracting partneiinstar, 518 U.S.
at 883:

From a practical standpoint, it would make an
inroad on this power, by expanding the
Government’'s opportunities for contractual
abrogation, with the certain result of
undermining the Government’s credibility at
the bargaining table and increasing the cost of
its engagements. As Justice Brandeis
recognized, “[p]Junctilious fulfillment of
contractual obligations is essential to the
maintenance of the credit of public as well as
private debtors.”Lynch,292 U.S. at 580.

Id. at 884-85. As Justice Breyer observed in his concurrence
in Winstar, for over 100 years, “in practical terms [the Court’s
jurisprudence] [has] ensure[d] that the government is able to
obtain needed goods and services from parties who might
otherwise, quite rightly, be unwilling to undertake the risk of
government contracting.”ld. at 913 (Breyer, J., concurring)
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(citing Detroit v. Detroit Citizens’ St. Ry. Gdl84 U.S. 368,

384 (1902);Murray, 96 U.S. at 445New Jersey v. Yay®5

U.S. 104, 116-117 (1877)). The Minnesota decision conflicts
with this policy and, if allowed to stand, would cause those
who would enter into contracts with the government to no
longer have the assurance that the states would be bound by
those contracts.

In sum, this case presents an excellent vehicle to
clarify Winstar and, in particular, the application of the
unmistakability doctrine to proprietary contracts. For all
these reasons, this Court should grant the petition.

CONCLUSION
The petition for a writ of certiorari should be granted.
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Commonwealth Brands, Inc., intervenor,
Respondent.
SYLLABUS

The imposition of the Health Impact Fee under Minn.
Stat. § 256.9658 (Supp. 2005) does not violate the 1998
settlement agreement between respondent tobacco companies
and the state because the terms of the settlement agreement do
not unmistakably relinquish the state legislature’s sovereign
authority to impose such an exaction on tobacco products in
order to recover health care costs related to the use of tobacco
products and to discourage smoking.

Reversed.

Heard, considered, and decided by the court en banc.
OPINION

ANDERSON, Russell A., Chief Justice.

We are asked to determine whether the appellant State
of Minnesota can impose a 75-cent Health Impact Fee on the
cigarettes of manufacturers that are parties to the 1998
settlement of the state’s tobacco s@&tate by Humphrey v.
Philip Morris USA, Inc, No. C1-94-8565 (Ramsey Cty. Dist
Ct.). Respondents Philip Morris USA, Inc., R.J. Reynolds
Tobacco Company, and Lorillard Tobacco Company, Inc.,
challenge the imposition of the fee on their products. The
Ramsey County District Court concluded that the Health
Impact Fee violates the settlement agreement and is
unconstitutional. The district court also concluded that if the
Health Impact Fee cannot be imposed on respondents’
products, continued imposition of the Health Impact Fee on
the products of the intervenors, a cigarette manufacturer and
an industry trade association of cigarette manufacturers that
are not parties to the settlement agreement, would constitute
selective enforcement and violate those intervenors’ right to
equal protection. We granted accelerated review and now
reverse the district court. We conclude that the imposition of
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the Health Impact Fee does not violate the settlement
agreement because the terms of the settlement agreement do
not unmistakably relinquish the state legislature’s sovereign
authority to impose such an exaction on tobacco products in
order to recover health care costs related to the use of tobacco
products and to discourage smoking.

In 1994, the state and co-plaintiff Blue Cross and Blue
Shield of Minnesota sued certain major cigarette
manufacturers and trade organizations, asserting claims for
monetary, equitable, and injunctive relief. The state settled
with one of the defendant manufacturers, Liggett Group, Inc.,
in 1997, and in May 1998 settled with the remaining
defendants (settlement agreement). The terms of the
settlement agreement required the manufacturers to make six
payments to the state of specified amounts through January
2003, as well as additional annual payments to the state
beginning on December 31, 1998, and continuing in
perpetuity. The settlement agreement provided that each of
the payments to the state were in satisfaction of the state’s
claim for damages incurred in the year of such payment or
earlier years “relat[ing] to the subject matter of thiscac”

The settlement agreement also included mutual releases and
a covenant not to sue by the state. In addition, the terms of
the settlement required the settling manufacturers to restrict
their advertising, lobbying, and litigation activities. The
Ramsey County District Court retained jurisdiction to enforce
the settlement agreement.

In July 2005, the legislature enacted legislation
imposing a “Health Impact Fee” of 75 cents on each pack of
cigarettes sold in Minnesota after July 31, 2005. Act of July
14, 2005, ch. 4, art. 4, § 2, 2005 Minn. Laws 1st Spec. Sess.
2454, 2541-42 (codified at Minn. Stat. 8§ 256.9658 (Supp.
2005)). The legislature expressly stated that the purposes of
the Health Impact Fee were “to recover for the state lhealt
costs related to or caused by tobacco use and to reduce
tobacco use, particularly by youths.” Minn. Stat. § 256.9658,
subd. 1. The Health Impact Fee “is imposed on and collected
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from” cigarette distributorsld. Cigarette distributors pay the

fee “at the same time and in the same manner” as they pay
cigarette taxes under Minn. Stat. ch. 297F (2004 & Supp.
2005), that is, by purchase of a tax stamp that must be affixed
to each pack of cigarettes. Minn. Stat. § 256.9658, subds. 4,
7. In the same legislation, the legislature amended the Unfair
Cigarette Sales Act to specifically include “fees,” susttee
Health Impact Fee, in the definition of the “basic cost of
cigarettes.” Act of July 14, 2005, ch. 4, art. 4, § 4, 2005
Minn. Laws 1st Spec. Sess. at 2543 (codified as amended at
Minn. Stat. 8 325D.32, subd. 9 (Supp. 200%¢e Minn.

Stat. § 325D.31 (2004).

Finally, the legislation also created a Health Impact
Fund in the state treasury, to which revenue from the Health
Impact Fee is credited. Act of July 14, 2005, ch. 4, art. 4, 8§ 1,
2005 Minn. Laws 1st Spec. Sess. at 2541 (codified at Minn.
Stat. 8 16A.725 (Supp. 2005)). The Commissioner of Human
Services is required to certify annually the health care costs
incurred by the state for the previous fiscal year attributable to
tobacco use, and the Commissioner of Finance must transfer
funds from the Health Impact Fund to the general fund to
offset those certified health care expenditures. Minn.
Stat. 8 16A.725, subds. 2, 3(a).

In August 2005, Philip Morris USA, R.J. Reynolds
Tobacco Company, and Lorillard Tobacco Company
(collectively the “settling manufacturers”) and their
distributorg filed motions in Ramsey County District Court

1 The following distributors of the settling manufiacers’ products are
also respondents in this appeal: A.H. Hermel Caqadypbacco Co.;
Henry’s Foods, Inc.; Sandstrom’s Inc.; Johnson @amdl Tobacco Co.
of Brainerd, Inc.; M. Amundson Cigar & Candy Comparn P; The
Watson Companies, Inc.; Granite City Jobbing Corgphrc.; Minter-
Weisman Co.; Segal Wholesale, Inc.; and Tyler Wsadks Inc.

Unless otherwise qualified, references in this @pirto respondents mean
the settling manufacturers and these distributors.
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under the caption of the 1994 tobacco case seeking to enforce
the terms of the settlement agreement and to prevent the
imposition of the Health Impact Fee on their products. The
respondents alleged that the state’s release in the settlement
agreement “serves as a complete bar and defense to any
attempt by the State to collect the [Health Impact Fe#) wi
respect” to their products. Commonwealth Brands, Inc., a
cigarette manufacturer that was not a party to the state’s
tobacco litigation, intervened, as did the Council of
Independent Tobacco Manufacturers of America, whose
cigarette manufacturer members also were not parties to the
state’s tobacco litigation. The intervenors alleged that, if the
court ruled the Health Impact Fee could not be imposed on
the products of the settling manufacturers, it could not be
imposed on the intervenors’ productsithout violating the
intervenors’ rights under the First Amendment and the Equal
Protection Clause of the U.S. Constitution, as well as the
Uniformity Clause of the state constitution. Governor Tim
Pawlenty, by his counsel, participated as an amicus curiae.

By order dated December 20, 2005, the Ramsey
County District Court granted the respondents’ motion to
enforce the settlement agreement, ordering that “the Health
Impact Fee violates the Settlement Agreement and is
unconstitutional.” The court noted that the “essential
benefits” of the settlement agreement to respondents were that
it “reduced to liquidated form, those damages which the state
sought to collect by its lawsuit.” The court also noted that by
enacting the Health Impact Fee the legislature sought “to
recover those costs from the settling defendants which are
prohibited by the settlement agreement.” The court stated

2 Although intervenor Council of Independent Tobadt¢anufacturers of
America manufactures no products, its members &w@r ease of
reference, we will refer to the products of thosenmber manufacturers
and of intervenor Commonwealth Brands as inten&mooducts.
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that by seeking reimbursement of tobacco-related health care
costs the state had violated the settlement agreement.

The district court also granted the intervenors’ motion
to bar the imposition of the Health Impact Fee on their
products, ordering that “the Health Impact Fee cannot be
enforced against [the intervenors] because it constitutes a
selective enforcement and deprives them of equal protection
under the law.” Having barred the imposition of the Health
Impact Fee on the products of the settling manufacturers, the
court noted that imposing the Health Impact Fee on other
cigarettes would give the settling manufacturers’ products “a
distinct marketplace advantage in price” that would only
encourage underage smokers to switch to those products,
rather than to quit altogether. As a result, the district court
stated, the purposes of the legislation—to recover tobacco-
related health care costs and discourage smoking—would not
be met if the Health Impact Fee were imposed on only some
cigarettes.

Finally, the district court ordered that “[t]he
defendants and the intervenors are [entitled] to credit or
refunds, to the extent paid.” The court stayed its order
pending appeal, and the state continues to collect the Health
Impact Fee. However, the state must keep any funds
collected in the Health Impact Fund until all appeals are
exhausted and the district court has determined how those
funds will be disbursed.

By order dated January 19, 2006, we granted the
state’s petition for accelerated review and set an expedited
schedule for briefing and oral argument.

Because the facts are undisputed, the only issues
before us on appeal from the district court’s order enforcing
the settlement agreement are questions of contractual,
statutory, and constitutional interpretation. These are legal
issues subject to de novo revieBee, e.g.Employers Mut.
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Cas. Co. VA.C.C.T., Inc.580 N.W.2d 490, 493 (Minn. 1998)
(contract interpretation);Vlahos v. R & | Constr. of
Bloomington, Ing. 676 N.W.2d 672, 679 (Minn. 2004)
(statutory interpretation)State v. Brooks604 N.W.2d 345,
348 (Minn. 2000) (constitutional interpretation).

We consider the settlement agreement as a contract.
Ryan v. Ryan 193 N.W.2d 295, 297 (Minn. 1971).
Unambiguous language in the settlement agreement is to be
given its plain and ordinary meaningeeMinneapolis Pub.
Hous. Auth. vLor, 591 N.W.2d 700, 704 (Minn. 1999). In
construing ambiguous contract language, we consider the
contract as a whole in light of the circumstances surrounding
its formation, and strive to arrive at the parties’ real
understanding.SeeDonnay v. Boulware275 Minn. 37, 43,
144 N.W.2d 711, 715 (1966).

Respondents and intervenors also urge us to declare
the Health Impact Fee unconstitutional. We will uphold a
statute unless the challenging party demonstrates that it is
unconstitutional beyond a reasonable doubt, and every
presumption is invoked in favor of the constitutionality of a
statute. E.g., Hutchinson Tech., Inc. v. Comm’r of Revenue
698 N.W.2d 1, 14 (Minn. 2005). Moreover, we do not reach
constitutional issues if the matter can be resolved otherwise.
In re Senty-Haugerb83 N.W.2d 266, 269 n.3 (Minn. 1998)
(citing Ashwander vTenn. Valley Auth297 U.S. 288, 346-
48 (1936) (Brandeis, J., concurring)). Accordingly, we first
evaluate the parties’ arguments as to the construction of the
settlement agreement.

There is no dispute that in the settlement agreement
the state agreed to release respondents from a range of
potential future claims in return for the required settlement
payments and restrictions on future conduct. We must decide
whether any obligations created by the Health Impact Fee
legislation are within the scope of those released. To do this,
we first examine the nature of the obligations the Health
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Impact Fee legislation imposed on respondents. Second, we
look to the settlement agreement to determine, as a matter of
contract interpretation, whether Health Impact Fee obligations
are among those the state released.

A.

We first consider what obligations, if any, the
enactment of the Health Impact Fee imposed on respondents.
As we have noted, Minn. Stat. § 256.9658 imposes a Health
Impact Fee of 75 cents on each pack of cigarettes sold in
Minnesota after July 31, 2005SeeAct of July 14, 2005, ch.

4, art. 4, 8 2, 2005 Minn. Laws 1st Spec. Sess. at 2541-42.
Minnesota Statutes § 256.9658, subd. 4, requires that cigarette
distributors pay the Health Impact Fee to the state “at the
same time and in the same manner as provided for payment of
tax under chapter 297F.” Minnesota Statutes 8§ 297F.08-.09
(2004 & Supp. 2005), in turn, require that cigarette
distributors remit cigarette taxes and fees to the stgte b
purchasing tax stamps, which are then affixed to each pack of
cigarettes sold in the state.

The Minnesota Unfair Cigarette Sales Act, Minn. Stat.
88 325D.30-.42 (2004 & Supp. 2005), establishes a minimum
price (called the “basic cost”) for cigarettes. As amerued
the Health Impact Fee legislation, that minimum price
includes all taxeand feesmposed by the state, including the
Health Impact Fee.See Minn. Stat. § 325D.32, subd. 9
(Supp. 2005). Further, the Unfair Cigarette Sales Act requires
both distributors and retailers to charge at least the “basic
cost” (plus a statutorily-presumed cost of doing business
markup) for the cigarettes they sell. Minn. Stat. § 325D.33,
subd. 1 (2004) (prohibiting wholesalers and retailers from
selling cigarettes at less than their respective costs)n.
Stat. § 325D.32, subds. 10, 11 (2004) (defining “cost to
wholesaler” and “cost of the retailer” to mean the “basst’t
of cigarettes plus their respective “cost of doing business”).
Thus, distributors are required by law to pass the Health
Impact Fee through to cigarette retailers, and retailers are
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required to pass the Health Impact Fee through to retail
cigarette purchasers. As a result, Minnesota law requires that
retail cigarette purchasers, not cigarette manufacturers or
distributors, bear the economic burden of the Health Impact
Fee.

In enacting the Health Impact Fee and thereby
increasing the cost of a tax stamp, the legislature didecesnat
obligation on the part of cigarette distributors, to remit the fee
to the state through their purchase of tax stamps. Therefore,
the district court correctly stated that the Health Impaet i5
“collected from the distributors of tobacco products.” But the
distributors ultimately bear no economic burden from the
imposition of the Health Impact Fee because it must be
passed on to retail purchasers, including a markup for the
distributors’ cost of doing business. On the other hand, the
legislation imposed no liabilities, obligations, or claims on
cigarette manufacturers for the Health Impact Fee. The only
impact of passage of the Health Impact Fee on the
manufacturers is thabthers ultimately consumers, are
required to pay the fee when the manufacturers’ products are
sold.

Thus, while one of the express purposes of the Health
Impact Fee legislation was to recover tobacco-related health
care costs for the state, those costs are not recovered from
respondents. The law requires retail cigarette consumers to
bear the cost of the Health Impact Fee, and it is therefore
those consumers who in fact reimburse the state for health
care costs associated with tobacco use.

B.

We next address whether the obligations imposed by
the enactment of the Health Impact Fee are within the scope
of the release agreed to by the state in the settlement
agreement. In doing so, it is helpful to consider a more
complete presentation of the language of the state’s release,
rather than partial excerpts:
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State of Minnesota’'s Release and Discharge.
Upon Final Approval, the State of Minnesota
shall release and forever discharge all
Defendants [and specified related entities,
including distributors] from any and all
manner of civil claims, demands, actions,
suits and causes of action, damages whenever
incurred, liabilities of any nature whatsoever,
including civil penalties, as well as costs,
expenses and attorneys’ fees, known or
unknown, suspected or unsuspected, accrued or
unaccrued, whether legal, equitable or statutory
(“Claims”) that the State of Minnesota [and its
related entities] whether directly, indirectly,
representatively, derivatively or in any other
capacity, ever had, now has or hereafter can,
shall or may have, as follows:

a. for past conduct, as to any Claims
relating to the subject matter of this action
which have been asserted or could be
asserted now or in the future in this action or
a comparable Federal action by the State; and

b. for future conduct, only as to monetary
Claims directly or indirectly based on, arising

out of or in any way related to, in whole or in

part, the use of or exposure to Tobacco
Products manufactured in the ordinary
course of business, including without

limitation any future claims for reimbursement

for health care costs allegedly associated with
use of or exposure to Tobacco Products.

Despite the fact that respondents are not obligated to
pay the Health Impact Fee themselves, they argue that the
imposition of the fee violates the settlement agreement. In
doing so, respondents do not acknowledge the specific and
limited obligations placed upon them by the Health Impact
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Fee legislation, but focus on the legislation’s purpose, to
recover tobacco-related health care costs, regardless of who
pays. Therefore, we begin our analysis with the nature of the
claims, as respondents construe them, that respondents
contend the state released and that respondents contend are
improperly revived by the Health Impact Fee legislation.

Respondents argue that the terms of the settlement
agreement create “a broad, comprehensive ‘Release and
Discharge’ of all claims by the State—past, present, and
future—for reimbursement of health care costs attributable to
tobacco.” Respondents assert that this broad release of all
claims for recovery of health care costs was the “only tangible
benefit” they received under the settlement agreement.
Although respondents do not articulate the boundaries of this
release with specificity, there appear to be two important
characteristics of the release as construed by respondents.

First, as noted above, in respondents’ view the state’s
broad release of claims for reimbursement of health care costs
is not limited to reimbursement by respondents. For if the
release is limited to reimbursement respondentfor health
care costs, the Health Impact Fee would not fall within the
release at all, because the manufacturers are not required to
pay any part of the fee and their distributors are reimbursed
for their initial payment of the fee through retail sales.

Second, respondents contend that the release of claims
for reimbursement of health care costs extends beyond claims
that may be brought in litigation to actions by the legistatur
to recover those costs. Respondents state that a general
excise tax on tobacco products would not be subject to the
release, even if its proceeds were used to pay for tobacco-
related health care costs. But they argue that a legislative
revenue measure that is expressly intended to recover health
care costsvould fall within the scope of the released claims.
The distinction, apparently, is the legislation’s express focus
on recovery of health care costs.
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In positing this release of all claims for reimbursement
of health care costs, respondents rely on both the broad
language of the release that relieves them of “liabgdibf any
nature whatsoever, * * * whether legal, equitable or
statutory,” and on the specific reference in subparagraph b of
the release to “any future claims for reimbursement for healt
care costs allegedly associated with use of or exposure to
Tobacco Products.” They also point to the provision earlier
in the settlement agreement that each annual payment is “in
satisfaction of all of the State of Minnesota’s claims for
damages incurred by the State in the year of such payment or
earlier years * * * including, without limitation * * * claims
for [tobacco-related] health care expenditures.” Moreover,
because the release includes “statutory” claims, respondents
assert, it necessarily includes revenue measures enacted by
the legislature.

Thus, again, respondents’ contention is that in the
settlement agreement the state released all claims fmefut
recovery of tobacco-related health care costs, including
revenue measures enacted by the legislature if they are
expressly intended to recover those costs. Because the Health
Impact Fee is expressly aimed at recovering tobacco-telate
health care costs, respondents conclude, it cannot be enforced
against them, or, apparently, their products.

The district court similarly focused on recovery of
health care costs. It concluded that the imposition of the
Health Impact Fee “seeks to recover those costs from the
settling defendants which are prohibited by the settlement
agreement.” Although like respondents’ argument the district
court’'s memorandum is also lacking in some specificity, by
“those costs,” we assume the court meant “state health costs
related to or caused by tobacco use,” referenced in the court’s
preceding paragraph. In fact, the essence of the court’s
conclusion that the imposition of the Health Impact Fee
violates the settlement agreement seems to be that the purpose
of the Health Impact Fee legislation “was to seek government
reimbursement for the costs associated with tobacco,”
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because the court stated “[tlhat the state sought
reimbursement of tobacco-related health care costs clearly
violates the Settlement Agreement.”

The state counters that the settlement agreement was
not intended, as respondents insist, to restrict future
legislative acts. According to the state, the purpose of the
settlement agreement was to resolve only adjudicatory claims,
such as those asserted by the state in its lawsuit. Arduang t
the state participated in the settlement agreement only in its
proprietary, rather than its sovereign, capacity, the state
contends that the release of future claims based on
respondents’ future conduct meant only that the state released
claims, obligations, or liabilities it could attempt to establish
through future litigation, including any claims for recovery of
tobacco-related health care costs. In other words, the state
says it gave up the right to sue respondents in the future to
recover damages, including health care costs, from future
wrongful conduct of respondents. The reference to
“statutory” claims or liabilities in the release, the st@tserts,
was to legislatively-created claims for relief that gutd
assert in future lawsuits, such as consumer fraud actions. The
state contends the settlement agreement did not, and could
not, release respondents from future regulation by the
legislature, including future financial obligations the
legislature might impose on the tobacco industry genetally.

3 The state also contests respondents’ assertidrtlieaonly tangible
value of the settlement was a broad release ahelédr future smoking-
related health care costs. Rather, the state srgsignificant other
benefits inured to respondents, even under a mamew reading of the
release. For example, respondent manufacturers wdieved of the
uncertainty of a possible adverse verdict, whichlddhave resulted in
awards of compensatory and punitive damages gretiten the
agreed-to settlement amounts and which could piténthave been
used against respondent manufacturers in similéigakion then
pending around the country. Additionally, the stasserts the release
of future claims freed respondent manufacturersnfithe potential of
(Continued...)
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The state argues further that if the settlement
agreement were construed broadly to bar future legislative
action that imposes financial obligations on respondents’
products merely because the proceeds are earmarked for
payment of future health care costs, the agreement would
constitute a surrender of sovereign legislative authority,
particularly the taxing and police powérsThe state contends
that under the “unmistakability doctrine,” a contract cannot be
construed to waive or surrender a sovereign power of the state
unless the contract does so in unmistakable language, which,
the state further asserts, is not to be found in the settlement
agreement.

As explained in more detail below, we conclude that
to construe the settlement agreement as respondents urge, that
is, to waive the legislature’s authority to enact revenue
measures to recover tobacco-related health care costs, would
be a surrender of the legislature’s sovereign power. As a
result, the unmistakability doctrine applies and requires that
we not so construe the settlement agreement unless it
surrenders sovereign power in unmistakable terms. We do
not find the requisite unequivocal language in the settlement
agreement, and therefore conclude that the Health Impact Fee
legislation does not violate the terms of the agreement.

The unmistakability doctrine is a rule of contract
construction that provides the sovereign powers of a state

further litigation seeking to recover future damsgecluding, but not
limited to, future health care costs. We agred thase benefits of the
settlement agreement are both tangible and sigmific

4 The parties disagree whether the Health Impacigadax or a fee. We
need not resolve that dispute because, whethdfehéh Impact Fee is a
tax enacted under the taxing power or a regulafeeyenacted under the
police power, it is undisputedly an exercise ofoaeseign power of the
legislature.
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cannot be contracted away except in “unmistakable” terms.
The United States Supreme Court’s recent explanation of the
historical underpinnings of the unmistakability doctrine is
helpful in appreciating the purposes and application of the
doctrine. See United States v. Winst@orp., 518 U.S. 839,
871-79 (1996) (plurality opinion). The plurality Winstar
explained that the unmistakability doctrine was developed in
early cases applying the Contract Clause of the U.S.
Constitution to state contractsVinstar, 518 U.S. at 874.
"Although that Clause made it possible for state legislatures
to bind their successors by entering into contracts, it soon
became apparent that such contracts could become a threat to
the sovereign responsibilities of state governmentd.” As

the Winstar plurality explained, two limitations developed to
protect state regulatory powers: the ‘“reserved powers”
doctrine, under which certain sovereign powers of the state
could not be contracted away, and the “unmistakability”
doctrine, a canon of construction under which “neither the
right of taxation, nor any other power of sovereignty, will be
held * * * to have been surrendered, unless such surrender has
been expressed in terms too plain to be mistakih.at 874-

75 (citation and internal quotation marks omitted).
Summarizing recent applications of the unmistakability
doctrine, the plurality explained that neither silence nor
ambiguous terms in a contract will be construed as effecting a
waiver of sovereign authorityld. at 878 (“[A] contract with

a sovereign government will not be read to include an
unstated term exempting the other contracting party from the
application of a subsequent sovereign act * * *, nor will an
ambiguous term of a * * * contract be construed as a
conveyance or surrender of sovereign powersge also
Bowen v. Pub. Agencies Opposed to Soc. Sec. Entrgpment
477U.S. 41, 52 (1986).

Although not using the phrase “unmistakability
doctrine,” we explained the same principles as early as 1908.
In State vGreat Northern Railway Cpa railroad challenged
legislation increasing the rate of taxation on it on the basis
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that the railroad had been guaranteed a lower tax rate by the
railroad’s state charter. 119 N.W. 202, 203-05 (Minn. 1908),
aff'd, 216 U.S. 206 (1910). Although at the time the charter
had been granted the legislature was free to limit its power of
taxation by contract, we explained that the power of taxation
was a sovereign prerogative and therefore a contractual
limitation on that power should not be found based on
inferences or ambiguous languadggee id.at 205. Rather, a
contract purporting to limit the state’s right to tax in the future
“is to be strictly construed, and must be in language and terms
too clear to admit of doubt.”ld. at 205 (citing Chicago,
Burlington & Kan. City R.R. \Guffey 120 U.S. 569 (1887)).

Respondents argue that the unmistakability doctrine
does not apply here because the settlement agreement
infringed neither the taxation power nor the police power.
Instead, respondents argue that in the settlement agreement
the state simply assumed the risk that “it would not be able to
impose new liabilities for the State’s smoking-attributable
health care costs beyond the liability created by the
Settlement Agreement.” Respondents contend such *“risk-
shifting” does not affect sovereign powers and does not,
therefore, trigger the unmistakability doctrine. Respondents
rely on the plurality opinion i'wWinstar, 518 U.S. at 880, for
this risk-shifting argument. But respondents’ argument
misapplies the concept discussed in that case.

The plurality inWinstarexplained that the application
of the unmistakability doctrine differs according to the type of
obligations assumed by the government and the consequences
of enforcing thent. 518 U.S. at 880. At one end of the

5 Because it is necessary to examine not only thereaof the
government’s obligation, but also the consequermfenforcing the
obligation, respondents’ argument that the unmédtdity doctrine is
inapplicable simply because the settlement agreemas entered into by
the state in its proprietary capacity does not adezly address the issue.
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spectrum are obligations to which the unmistakability
doctrine always applies, that is, “claims for enforcement of
contractual obligations that could not be recognized without
effectively limiting sovereign authority,” such as a clawon &

tax rebate based on an agreement for a tax exempiibn.
Because granting a tax rebate would essentially negate the
exercise of the taxing power, the unmistakability doctrine
would have to be satisfied, according to the pluralit:. At

the other end of the spectrum are ordinary contracts, such as
“humdrum supply contracts,” where sovereign power is not
compromised by enforcement of the promise made, and the
unmistakability doctrine therefore never appliekd. In
between these poles, the plurality stated, there are an
“enormous variety” of contracts under which performance
may or may not involve the exercise or the forbearance of a
sovereign powerld. As to these contracts, the plurality said:

So long as such a contract is reasonably
construed to include a risk-shifting component
that may be enforced without effectively
barring the exercise of that [sovereign] power
the enforcement of the risk allocation raises
nothing for the unmistakability doctrine to
guard against, and there is no reason to apply
it.
Id. (emphasis added).

Applying these principles inVinstar, the plurality
found the unmistakability doctrine inapplicable because the
plaintiffs did not claim the contracts, which promised
application of a specific regulatory accounting practice to
them, barred enforcement of changed regulatory requirements
adopted by the government agencgee id.at 881, 887.
Rather, the plaintiffs asserted only that the government was
required to pay damages as a result of its failure to maintai
the previous regulatory structure as to plaintiffs, as it had
promised. Id. at 871. Moreover, the damages sought by the
plaintiffs would not effectively negate the exercise of
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sovereign power in changing the regulatory requirements by
depriving the government of money it would otherwise have
been entitled to receive, as would a tax reb&ee idat 882-

83.

Here, in asserting that the settlement agreement
resulted only in risk-shifting, respondents explain that risk-
shifting as follows: “[T]he State assumed the risk that future
legislation would create additional ‘liabilities of any nature
whatsoever’ that would fall within the Releaard thus be
unenforceableas to the Settling Defendants’ products.”
(Emphasis added.) Thus, in contrast to the plaintiffs in
Winstar, respondents argue that the consequence of the
promise made by the state is that the exercise of sovereign
power by the legislature isnenforceablas to them and their
products. In other words, respondents do not posit a “risk-
shifting component that may be enforced without effectively
barring the exercise of that [sovereign] powewinstar, 518
U.S. at 880. Rather, the very relief respondents seek requires
the state either to exempt respondents from the exercise of the
state’s sovereign powers to tax and to regulate, or to surrender
those powers with respect to the cigarette industry altogether.
Therefore, contrary to respondents’ argument, even the risk-
shifting analysis of the plurality inWinstar requires
application of the unmistakability doctrine in the
circumstances of this case.

The district court did not rely on the risk-shifting
theory, but nevertheless declined to apply the unmistakability
doctrine, finding that the settlement agreement “involves
neither the eradication [n]Jor usurpation of [the state’s]
sovereign power but its assent to a contract, of the nature and
type, which the state enters into every day in a variety of
situations.” If by this reference to “everyday” contracts the
court meant that the settlement agreement falls into the
category the plurality inWinstar described as “humdrum
supply contracts,” as to which sovereign power is not
compromised by enforcement of the promise made, we
cannot agree. Rather, as construed by the court and
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advocated by respondents, the release in the settlement
agreement purports to bar the future exercise of the sovereign
police powers of the state. It is in this respect that the
settlement agreement implicates the unmistakability doctrine.

The district court’s conclusion that the release did not
infringe on sovereign powers may also be based on its
conclusion that the release would not bar the imposition of a
tax on respondents’ products. The court found that the Health
Impact Fee is a “fee,” not a tax, and concluded the
legislature’s imposition of a “fee” is barred by the state’s
release, although a “tax” would not be barred. It appears that
respondents agree, conceding that a “general excise tax”
imposed on tobacco products would not be contrary to the
release. But respondents contend a revenue measure
expressly earmarked to fund tobacco-related health care costs
is barred, regardless of whether it is considered a tax @.a fe
In terms of applicability of the unmistakability doctrine,
however, neither the label “tax” or “fee” nor the specification
or lack thereof for spending the funds so generated is
relevant. Either way, the revenue measure would be an
exercise of the legislature’s sovereign power, and, if
enforcement of the contractual obligation alleged would block
exercise ofa sovereign power of the state, it matters not
whether the particular power negated is the taxing power or
the police powet.

6 The state argues that under Minn. Const. art. X, the taxing
power cannot be contracted away, even in unmistakaboms. Article
X, section 1, which was enacted after the granhefrailroad charter at
issue in theGreat Northern Railwayecision, provides that “[t]he
power of taxation shall never be surrendered, sudpe or contracted
away.” This argument would apply if the Health laacp Fee were a tax,
but we need not decide that issue, because odutiesoof the case under
the unmistakability doctrine does not turn on wieethis a fee or a tax.

The Supreme Court has noted that the unmistakalitictrine serves “the
dual purposes of limiting contractual incursions @rState’s sovereign
(Continued...)
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We therefore conclude that we must apply the
unmistakability doctrine in assessing whether, as respondents
argue, the settlement agreement effectuated a broad vediver
future claims that includes legislative enactments to recover
tobacco-related health care costs. We must examine the
language of the settlement agreement to determine not just
whether it supports a waiver of the legislature’s power to
enact future revenue measures expressly intended to address
the costs of tobacco-related health care, but whether it does so
in unmistakable terms. We turn now to that task.

In doing so, we are guided by the principles of
construction stated iGreat Northern Railwaynd Winstar.
We are not to draw inferences from indefinite language or
make presumptions from uncertain languag@ireat N. Ry.
Co, 106 Minn. at 322, 119 N.W. at 20%/instar, 518 U.S. at
874. Rather, the settlement agreement is to be strictly
construed, and any waiver of sovereign power must be “in
language and terms too clear to admit of doukdréat N. Ry.
Co, 106 Minn. at 322, 119 N.W. at 205ee alsoWinstar,
518 U.S. at 874.

Respondents argue that the language of the settlement
agreement is sufficiently clear to satisfy the unmistakiabili
doctrine. In particular, respondents argue that the phrase
“liabilities of any nature whatsoever” is unequivocally as
broad as can be, and the specific reference to “statutory”
liabilities and claims makes it clear that legislativefgated
liabilities and claims are included in the release. Finally,

powers and of avoiding difficult constitutional gteons about the
extent of State authority to limit the subsequerdreise of legislative
power.” Winstar 518 U.S. at 875. It serves both of those salutary
purposes here as well, also rendering unnecessaiggs on the
parties’ additional arguments about the scope efatiorney general’s
authority to bind the state legislature and whether legislature ratified
the settlement agreement.
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respondents point to the language in the settlement agreement
that references “any future claims for reimbursement for
health care costs allegedly associated with use or exposure to
Tobacco Products” as clearly defining the waiver in terms of
those specific costs.

We disagree. Application of the unmistakability
doctrine compels the conclusion that the settlement agreement
cannot be construed to waive the legislature’s sovereign
authority under the tax and police powers to enact revenue
measures, even if earmarked for payment of tobacco-related
health care costs. We cannot say that the language of the
settlement agreement effects such a waiver of the state’s
sovereign powers in language “too clear to admit of doubt.”
Great N. Ry. C9.119 N.W. at 205. Although the phrase
“liabilities of any nature whatsoever” is broad, it is
insufficiently specific to meet the requirements of the
unmistakability doctrine. The language mentions neither the
police nor the taxing power. Nor does the language expressly
waive the state’s right to impose future taxes or fees on
respondents or their products, or expressly waive the state’s
right to further regulate the cigarette industry in the future.

Moreover, we cannot help but note that the phrase
“liabilities of any nature whatsoever” (or similar languagge)
commonly used in general release forms in disputes having
nothing to do with any state sovereign power. Where the
language of a contract is argued to surrender sovereign
powers of the state, we believe the unmistakability doctrine
and the principles on which it is premised require more
particularized identification of the waiver intended than is
conveyed by boilerplate release language. Accordingly, we
construe the settlement agreement not to bar enforcement of
the Health Impact Fee.

Our conclusion is buttressed by the fact that key
provisions of the settlement agreement are more consistent
with the narrower interpretation of the scope of the claims
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released that is advocated by the state than with the broad
waiver of legislative authority advanced by respondents.

One such provision is the clause that defines the
claims that are satisfied by the payments respondent
manufacturers make each year under the settlement
agreement. The clause provides that such payments to the
state:

are in satisfaction of all of the State of
Minnesota’s claims for damages incurred by
the State in the year of such payment or earlier
years related to the subject matter of this
action including, without limitation, claims
for equitable and injunctive relietlaims for
health care expendituresand claims for
punitive damages.

(Emphasis added.) The satisfaction of claims clearly includes
claims for health care expenditures, but it equally clearly is
limited to the subject matter of the tobacco litigation. This
supports the state’s view that even the future payments to be
made under the settlement agreement resolve only claims the
state could pursue through litigation.

In addition, although the release provision broadly
defines the term “claim,” using among other language the
phrase “liabilities of any nature whatsoever,” this “claim”
definition is qualified by subparagraphs a and b that limit the
source of claims covered by the release. Thus, the release
language provides that the state releases all claimmdadly
defined in the initial paragraph):

b. for future conductonly as to monetary
Claims directly or indirectly based on, arising
out of or in any way related to, in whole or in
part, the use of or exposure to Tobacco
Products manufactured in the ordinary course
of business,ncluding without limitation any
future claims for reimbursement for health
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care costsallegedly associated with use of or
exposure to Tobacco Products.

(Emphasis added.) The description of the released claims as
relating to “future conduct” is also more consistent with a
release limited to claims the state could pursue through
litigation than one broadly inclusive of legislative action as
well.

Further, it is respondents that are released from
“liabilities of any nature whatsoever” by the settlement
agreement, not respondents’ customers and not respondents’
products, although that would be the effect of respondents’
arguments. As we have noted, it is retail cigarette purchasers
who ultimately pay the Health Impact Fee. Respondent
manufacturers have no liability or obligation to pay the
Health Impact Fee. Respondent distributors remit the Health
Impact Fee to the state when they purchase tax stamps, but
they are reimbursed for the Health Impact Fee by cigarette
retailers who are, in turn, reimbursed by cigarette purchasers.
The settlement agreement specifically bars claims of-third
party beneficiaries, yet the effect of respondents’ argumsnts i
to extend the benefits of the release to retail cigarette
purchasers. The bar against third-party beneficiaries is more
consistent, in light of Minnesota’s cigarette pricing scheme,
with the notion that the settlement agreement resolved only
claims that could have been brought against these respondents
in future litigation than with the notion that the release
ensured that the state would not increase cigarette taxes or
fees paid by retail cigarette purchasers if the proceesisoar
be used to pay for smoking-related health care costs.

Finally, we note that the specific language in the
release related to future claims for health care costs, orhwhic
respondents rely so heavily, is inconsistent with their own
arguments about the scope of the release. Although
respondents and the district court both interpret the limitation
imposed by the release on future legislative action as
restricted to measures specifically directed at recovery of
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health care costs, we find no basis for that restriction in the
language of the release. Specifically, the language in
subparagraph b, expressly referencing claims for future health
care costs, contains no such restriction. Instead, what is
released are claims for respondents’ future conduct based on
or related to the use of or exposure to tobacco products, and
claims for reimbursement of health care costs are simply
includedamong those claims. Therefore, if the language of
the release is construed to limit future legislative actiort, tha
limitation would not be restricted by the settlement agreement
to action directed at recovery of health care costs, but would
be virtually without limit. Just as respondents apparently
considered it untenable to suggest that the settlement
agreement was intended to effect such a broad waiver of
legislative authority, we consider it untenable to adopt such a
construction.

We conclude that respondents have failed to sustain
their burden to show that the release waives the state’s
sovereign powers in unmistakable terms. We therefore
construe the release of claims in the settlement agreement not
to preclude legislative enactment of revenue measures
directed at recovering future tobacco-related health care costs
generally or the Health Impact Fee in particular. The distric
court erred in granting respondents’ motions to enjoin the
imposition of the Health Impact Fee on their products, and
erred in granting intervenors’ motions to enjoin the
imposition of the Health Impact Fee on their products.

The district court ruled that imposition of the Health
Impact Fee not only violated the settlement agreement, but is
also unconstitutional as an impairment of contract in violation
of the Contract Clause of the Minnesota Constitution, Minn.
Const. art. I, 8 11. Because we construe the settlement
agreement not to waive the legislature’s authority to enact
future legislative revenue measures to recover health care
costs, the enactment of the Health Impact Fee did not impair
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that agreement and therefore did not violate the Contract
Clause.

The district court also ruled that enforcement of the
Health Impact Fee against only the intervenors’ products
would violate their constitutional guarantees of equal
protection. Based on our ruling, the Health Impact Fee will
be enforced as to respondents’ products, and there remains no
basis for the intervenors’ claim of selective enforcement.

Finally, the district court ruled that respondents and
intervenors are entitled to refunds or credits to the extent they
paid the Health Impact Fee. Because our ruling is that the
Health Impact Fee is enforceable as to respondents’ and
intervenors’ products, there is no basis for refunds or credits.

Reversed.

HANSON, J., took no part in the consideration or decision of
this case.

SPECIAL CONCURRENCE
PAGE, Justice (concurring specially).

While | concur in the result reached by the court, |
write separately to make two points.

First, the state’s 1994 litigation against the major
tobacco manufacturers was premised on the notion that the
tobacco industry — “not the State of Minnesota, or its citizens”
— should pay for the health care costs caused by tobacco use.
Despite this premise, nothing in the 1998 settlement
agreement between the state and respondents required
respondentshemselvedo bear the cost of the settlement.
Indeed, as we observed @ouncil of Independent Tobacco
Manufacturers of America v. Statine manufacturers simply
raised their prices to cover the cost of the settlement.
N.W.2d __ , 2006 WL 648137 at *2 (Minn. Mar. 16, 2006).
As a result, while the state has collected hundreds of millions
of dollars in annual payments from tobacco companies thus
far under the terms of the 1998 settlement agreement, the
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lion’s share — perhaps all — of the cost of that settlement has
actually been borne by smokers.

It also appears that, despite the premise of the 1994
litigation that tobacco companies should pay for the health
effects of their products, none of the proceeds from the
tobacco settlement have been used to pay for smoking-related
health care costsSeeAct of May 25, 1999, ch. 243, art. 16, 8
3(b), 1999 Minn. Laws 2055, 2243 (specifying that annual
tobacco settlement payments go to the state’s general fund).
Indeed, in 2003, the one-time settlement payments designated
in 1999 by the legislature for tobacco use prevention and
medical education were transferred to the state’s general
fund. SeeAct of June 8, 2003, ch. 21, art. 11, § 33, 2003
Minn. Laws 1st Spec. Sess. 2418, 2560, Act of May 25, 1999,
ch. 245, art. 11, 88 1-3, 1999 Minn. Laws 2264, 2672.

Now, with the imposition of the Health Impact Fee
and the pass-through of that fee/tax to the consumer, smokers
are once again paying for the state’s smoking-related health
care costs — the same costs one could reasonably have hoped
were being paid for by the tobacco companies through the
1998 settlement. On the record before us, it cannot be
determined whether the settlement payments, combined with
the Health Impact Fee, exceed the state’s smoking-related
health care costs. But, to the extent that what smokers who
are not parties to the settlement agreement pay towards the
settlement payments and the Health Impact Fee exceeds those
costs, this scheme exacts a direct, although hidden, tax on
smokers to fund any manner of nonsmoking-related state
expenditures. This hidden tax is neither imposed on nor
borne by any other Minnesota taxpayers. Thus, | find this
scheme troubling.

Second, while | concur in the result reached by the
court, | would reach that result in a different way. | would
reach that result in a different way because it is not ¢tea
me that the unmistakability doctrine applies here and because
even if it does apply we need not apply it to resolve this case.
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| read the settlement agreement and its release of “Claoms
unambiguously cover no more than the claims the state
brought or could have brought against respondents in the
1994 tobacco litigation or could bring in future litigation.
Imposition of the Health Impact Fee does not create such a
“claim.” Therefore, | would hold that under the unambiguous
language of the settlement agreement, imposition of the
Health Impact Fee did not violate the settlement agreefment.

7 In the end, respondents’ challenge to the impwsitif the Health Impact
Fee would seem to be much ado about not very méhile complaining

about the Health Impact Fee, respondents acknowlédy the state could
impose an excise tax in the exact same amountealé¢hlth Impact Fee
and they would have no basis to challenge suck.aN®reover, when all
is said and done, the Health Impact Fee as impbgeatie legislature is
borne not by respondents but by retail cigarettelpasers.
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APPENDIX B -- OPINION OF THE DISTRICT COURT
OF MINNESOTA, SECOND JUDICIAL DISTRICT,
DATED DECEMBER 20, 2005

District Court of Minnesota, Second Judicial District, Ramsey
County.

THE STATE of Minnesota, By Hubert H. Humphrey, 111, Its
Then Attorney General,

and Blue Cross and Blue Shield of Minnesota, Plaintiffs,
V.

PHILIP MORRIS USA, INC., R.J. Reynolds Tobacco
Company, Brown & Williamson

Tobacco Corporation, B.A.T. Industries, P.L.C., British-
American Tobacco

Company Limited, Bat (U.K. & Export) Limited, Lorillard
Tobacco Company, The

American Tobacco Company, Liggett Group, Inc., The
Council for Tobacco

Research-U.S.A., Inc., and The Tobacco Institute, Inc.,
Defendants,

A.H. HERMEL CANDY & TOBACCO CO.; Henry's Foods,
Inc.; Sandstrom’s, Inc.;

M.Amundson Cigar & Candy Co., LLP; The Watson
Companies, Inc.; Granite City

Jobbing Company, Inc.; Minter Weisman Co.; Segal
Wholesale, Inc., Counsel of

Independent Tobacco Manufacturers of America, and
Common Wealth Brands, Inc.,

Intervenors.
No. C1-94-8565.
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Dec. 20, 2005.
ORDER

FETSCH, J.

The amended Motion of the Defendants’ and
Defendants’ distributors for enforcement of the Settlement
Agreement requests that the Court find that the health impact
fee (HIF) violates the Settlement Agreement and Stipulation
for Entry of Consent Judgment (Settlement Agreement) as to
the Defendants and the Defendants’ distributors and further
requests that the Court declare that the HIF violates the
contract clauses of the United States and Minnesota
Constitutions.

The intervenors (A.H. Hermel, et al.) move for the
same relief. Commonwealth seeks the Court to declare, if it
exempts the Defendants from the HIF, the HIF
unconstitutional and void.

Counsel for Independent Tobacco Manufacturers of
America asks, assuming the named defendants are found not
responsible for the HIF, the Court to declare the HIF
unconstitutional because it would selectively enforce the HIF
against entities similarly situated, constituting a special la
because the settling manufacturers and distributors are
exempted from the fee and because the distinction between it
and the other settling manufacturers and distributors
constitutes an arbitrary and capricious classification not
relevant to the stated purposes of the HIF, thereby violating
the due process provisions of the state and federal
constitutions.

Based upon the arguments of counsel and the entire file:
IT IS THEREFORE ORDERED THAT:

1. The oral Order made at the hearing on September 29, 2005
to allow intervention by A.H. Hermel Candy & Tobacco
Company, et al., Commonwealth Brands, Inc., and the
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Council of Independent Tobacco Manufacturers of America,
previously granted, is now CONFIRMED.

2. The Motions of the defendants to find that the Health
Impact Fee violates the Settlement Agreement and is
unconstitutional are GRANTED.

3. The Motions of the Intervenors to find that the Health
Impact Fee cannot be enforced against them because it
constitutes a selective enforcement and deprives them of
equal protection under the law is GRANTED.

4. The defendants and the intervenors are entitled to credit or
refunds, to the extent paid.

5. The attached Memorandum is made a part hereof.

6. Notice to Counsel by mail is sufficient for all purposes.
MEMORANDUM
INTERVENTION

The intervenors have satisfied each prong of Rule
24.01 and 24.02, Minn.R.Civ.P. Intervention is to be granted
liberally. Luthen v. Luthen596 N.W.2d 278 (Minn. Ct. App.
1999). The holding ivan Meveren v. Van Mevere603
N.W.2d 671 (Minn. Ct. App. 1999) is not apposite to the
analysis. Van Meverendenied intervention to an adult
daughter of the parties in a custody matter involving her
minor brothers. That decision must be read in the context of
Minnesota statutory and case law. A third person, that is
person not one of the parents, may seek custody by a third
party custody petition. An adult daughter does not otherwise
have a cogniziable interest in the custody dispute over her
minor brothers.

The rule is designed to permit intervention as a right
if, as a practical matter, the Court’s decision in the pending
action could impair or impede that party’s ability to protect its
interest. Here the intervenors have: (1) timely moved to
intervene; (2) have an interest relating to the property or
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transaction that is the subject of the action, albeit that that
interest is contingent and dependent upon how the Court
addresses the defendants’ motion; (3) have shown that the
Court’s judgment could impair or impede the parties’ ability
to protect that contingent interest; and, (4) the intervenors’
interests are not adequately represented by the existing
parties. Nash v. Wollan656 N.W.2d 585, 591 (Minn. Ct.
App. 2003).

Permissive intervention lies within the District Court’s
discretion. Here that discretion is exercised in favor of the
intervenors who would be unduly delayed or prejudiced by a
denial of their participation. Nash v. Wollansupra. The
intervenors have shown “a special and concrete stake in the
ultimate determination .ld

THE HEALTH IMPACT FEE
Background

The Settlement Agreement mandated that the settling
defendants pay to the State of Minnesota funds which
approximate two and one quarter (2.25) billion dollars to date.
These payments: “are in satisfaction of all of the Stdte o
Minnesota’s claims for damages incurred by the State. ..
including without limitation ... claims for health care
expenditures” A. p. 7., and do “release and forever discharge
all Defendants and their . . . distributors . . . from any and all
liabilities whatsoever . . . whether legal, equitable or statutory
(‘Claims’) that the State of Minnesota . . . ever had, now has
or hereafter can, shall, or may have, as follows:” S.A., lll. B.
p. 12-13. and also release the defendants

b. for future conduct, only as to monetary
claims directly or indirectly based on, arising
out of or in any way related to, In whole or in
part, the use of or exposure to Tobacco
Products manufactured in the ordinary course
of business, including without limitation any
future claims for reimbursement for health care
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costs allegedly associated with use of or
exposure to Tobacco Products. S.A., Ill.B., p.
13

and

The State of Minnesota hereby covenants and
agrees that it shall not hereafter sue or seek to
establish civil liability against any person or
entity covered by the release provided under
Paragraph Ill.B based, in whole or in part,
upon any of the Released Claims, and the State
of Minnesota agrees that this covenant and
agreement shall be acomplete defense to any
such civil action or proceeding. S.A., lll., B.
p. 13.

HEALTH IMPACT FEE

The Legislature enacted a health impact fee (H.l.F.),
the stated purpose of which was “to recover for the state
health costs related to or caused by tobacco use and to reduce
tobacco use, particularly by youths.” Laws 2005, First
Special Session, Ch. 4, Art. 4, Sec. 2., subd.1.

This legislation seeks to recover those costs from the
settling defendants which are prohibited by the settlement
agreement.

In addition to the payments required by the agreement,
the defendants also agreed to limitations upon their conduct,
including not to challenge certain legislation, to produce
documents relating to the enactment or repeal or in opposition
to state legislation or state executive action, to disclose
payments to any state or local official in Minnesota, to
discontinue billboards and transit advertisements of tobacco
products in this state, not to make any motion picture in the
United States which makes reference to or uses as a pyop an
cigarette, cigarette package, etc., and to cease marketing,
licensing, distributing, selling or offering by direct mail.
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The limitations were presumably sought by the State
to advance the non-smoking cause and thereby lessen the
State’s health care costs.

The Court rejects the Attorney General's argument
that the Settlement Agreement unconstitutionally inhibits the
power of the Legislature. The Legislature, while not signatory
to, has acquiesced and assented to the settlement by its
conduct of actively employing settlement funds to achieve
legislative purposes.

The defendants’ distributors are parties because the
settlement names them as beneficiaries. S.A., lll..B., p-12.

The Health Impact Fee, enacted July 14, 2005,
became effective August 1, 2005. The purpose of the fee was
to reimburse the state for “the cost of smoking attributable
expenses incurred by government health care programs [and
will be 75 cents per pack].” Office of Governor Tim
Pawlenty, Governor Pawlenty Leads Efforts to Solve
Legislative Impasse (May 20, 2008) 1.

The Minnesota Department of Revenlse of Fees
versus Taxegupdated May 18, 2005) characterized a fee as
“approximat[ing] the costs incurred by, or imposed upon
government. The inclusion of the bill within an “Omnibus
Health and Human Services Bill” providing policy and
funding, establishing the tobacco health impact fee and
appropriating money” clearly indicates that the $.75 per pack
was not a tax. Had it been a tax it would have been likely
included in the “Omnibus Tax Bill” passed the same day,
which bill had provisions relating to the collection of excise
and sales taxes on tobacco producBeeH.F. 138, Art. 6,
Section 20. That the state sought reimbursement of tobacco-

1 Minn. Stat. § 297F.24 legislatively also acknovges and acquiesces to
the settlement as is more fully discussed below.
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related health care costs clearly violates the Settlement
Agreement.

The mechanism by which the funds collected by the
$.75 H.I.F. also militate against finding that it is a tax, mnathe
than a fee, because the Human Services Commissioner must
annually certify to the Finance Commissioner the “tobacco
use attributable costs.” Upon receipt of that certification, the
Finance Commissioner is then mandated to transfer from the
H.I.F. fund to the general fund an amount sufficient to offset
the certified expenditures. The H.LF. is imposed upon and
collected from the distributors of tobacco products. It is they
who are statutorily commanded to pay the H.I.LF. and their
failure to do so subjects them to license revocation.

A separate lawsuit is not necessary in order to confer
jurisdiction upon the district court. That jurisdiction is
retained and preserved by the Settlement Agreement, L.A., p.
3.

The Attorney General’s reading of the release, which
would limit its operating effect only to “judicial claims”,
ignores definition of claims within the settlement agreement,
which is much broader, and includes “liabilities of any nature
whatsoever” including those of a “statutory” nature. The
H.LLF. is statutory in nature and directly imposes that from
which the defendants are protected by the Settlement
Agreement.

The Governor's argument that the H.LLF. can be
applied to the settling defendants because it was designed “to
reduce tobacco use, particularly among youths,” is similarly
foreclosed by the Settlement Agreement. The Governor's
argument that the imposition of the fee H.I.LF. on the
distributor does not violate the agreement fails to recognize
that the distributors are protected in the same manner and to
the same extent as are the defendants.

The essential benefits of the settlement agreement to
the defendants was that it reduced to liquidated form, those
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damages which the state sought to collect by its lawsuit. The
state is bound, like any other party is bound, to the contracts
to which it freely and knowingly enters, and from which it
benefits. For the state now to argue that it is not bound by its
contract undermines and potentially eviserates the
constitutional provision contained in Article I, Section 11 of
the Minnesota Constitution which provides that “No bill of
obtainder, ex post facto law, or any law impairing the
obligation of contracts shall be passed.”

The argument that any interference with the collection
of the H.LLF. is an impairment of the legislative power is
flawed. The impairment is self-imposed by the Settlement
Agreement. While the Legislature is free to raise revenue by
means of a tax, and all parties agree that there would be no
basis to override such a tax, the purpose of this legislation
was to seek governmental reimbursement for the costs
associated with tobacco which distinguishes the H.I.F from a
tax and makes it a fee.

In the context of the argument of whether or not a
municipality’s enactment was a revenue-raising device, which
would be prohibited, or a fee, the Supreme Court indicated
that the key to determining whether or not a particular item is
a fee or tax is whether or not it has a direct relationghipe
costs which the reimbursement (fee) seekS8ountry Jo,

Inc. v. City of Eagan560 N.W.2d 681, 686 (Minn. 1997).
The totality of all circumstances, which include the
descriptive information released by the Governor’'s Office and
the Department of Revenue, as well as the statutorily
expressed purpose, all require the conclusion that the H.I.F. is
a fee. The Attorney General makes a number of other
arguments in an effort to preserve the H.l.LF. The Legigat
however, acknowledges the Settlement Agreement by having
passed Minn. Stat. 8 297F.24 which contains a “fee in lieu of
settlement” imposed upon nonsettling tobacco companies. By
this enactment the Legislature approves and endorses the
Settlement Agreement, even if its receipt and use of the funds
from the agreement were not sufficient to bind it.
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The Attorney General argues that the “unmistakability
doctrine” is applicable to preserve the H.l.LF. He argues that
the state cannot waive its soveriegn powers unless it does so
in umistakable terms, which, he claims, it has not done. Here
the state has consented to a Settlement Agreement which
involves neither the eradication or usurpation of its soveriegn
power but its assent to a contract, of the nature and type,
which the state enters into every day in a variety of situations.

The defendants, in addition to their contractual claim,
have proven a “contracts clause” violation which requires
them, first, to prove the existence of a contract; second, the
impairment of that obligation by state law; and, third, that the
impairment is not a reasonable means to a legitimate end
protecting the vital interests of the community.

To demonstrate “a significant and legitimate public
interest” the “level of impairment increases the level of
scrutiny to which the legislation is subjectedChristenson v.
Minneapolis Municipal Employee331 N.W.2d 740, 750-751
(Minn. 1983). Here the state seeks to abrogate that which
what it has promised but offers neither to forego future
payments or to refund past payments. It is impossible to find
that the legislation is a reasonable device which serves the
end of protecting the vital interests of the community.

INTERVENORS

By holding that the H.L.LF. is not applicable to the
distributors of the settling defendants, there is created this
dichotomy. The distributors of the nonsettling defendants
must collect the $.75 per cigarette package fee, whereas the
distributors of the settling defendants do not. The resultant
situation creates an anomoly in the marketplace by which the
settling defendants’ products will have a distinct marketplace
advantage in price. The purpose of the legislation was to
recover health-related costs and to prevent tobacco use by
youths. The youths who smoke will not by this legislation
cease smoking. They will cease smoking the more expensive
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cigarettes and buy the less expensive cigarettes from the
settling defendants’ distributors.

Minnesota already imposes a fee on Commonwealth
and other non-settling manufacturers to cover the health
related costs of smoking. This is a $.35 per pack fee. Minn.
Stat. 8§ 297F.24 (1)(a). The fee is inapplicable to the
distributors of the settling defendants and was designed to
equalize payments between the settling defendants and other
companies that have not settled. The legislative purpose of
the H.I.F. was to require all manufacturers to pay. In light of
my decision above, the H.I.F., as applied to the distributors of
the nonsettling defendants, who comprise approximately ten
percent of the market, will be selectively enforced only as to
the remaining ten percent. None of the statute’s stated
statutory goals will be fulfilled. The nonsettling defendants
will be singled out and deprived of equal protection under the
Uniform Taxation Clause of the Minnesota Constitution. The
statute fails because what is left are distinctions whreh a
manifestly arbitrary and fanciful and because it contains a
classification not justified by any distinctive means peculiar
to this class and contains a legislative purpose which no
longer can be achievedE.g, Miller Brewing Co. v. State
284 N.W.2d 353, 356 (Minn. 1979).

If the resulting classification does not promote the
purposes of the statute, it can no longer stamkalton v.
County of Anoka 645 N.W.2d 403, 411 (Minn. 2002).
Requiring the nonsettling distributors to pay the H.I.F. would
be the functional equivalent of a special legislation singling
out for special privilege the settling defendants and in
derogation to the nonsettling defendants under Art. 12, Sec. 1,
Minnesota ConstitutionSee also Nichols v. Walte33 N.W.
800, 801 (Minn. 1887), standing for the proposition that a law
which is general in its passage but special in its application
violates the constitution.

There is no manner in which the legislation can be
compartmentalized so as to save it in part while declaring it
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unconstitutional in part. The law was designed to apply to all
cigarette sales and now fails because it is only applicable to
ten percent of those salesSee Minn. Cable Commc'ns
Ass’nv. Minn. Cable Commc’ns B&88 N.W.2d 721, 723

(Minn. 1980).



39a

APPENDIX C -- JUDGMENT OF THE MINNESOTA
SUPREME COURT DATED JUNE 21, 2006

STATE OF MINNESOTA

The State of Minnesota, by Hubert H. Humphrey, 11, Its then
Attorney General, Appellant, Blue Cross and Blue Shield of
Minnesota,

Plaintiff,
VS.

Philip Morris USA, Inc., Respondent, R. J. Reynolds Tobacco
Company, et al., Respondents, Brown & Williamson Tobacco
Corporation, et al., Defendants, A. H. Hermel Candy &
Tobacco Co., et al., intervenors, Respondents, Council of
Independent Tobacco Manufacturers of America, intervenor,
Respondent, Commonwealth Brands, Inc., intervenor,

Respondent
JUDGMENT
Supreme Court
Appellate Court # A05-2540
Trial Court # C1-94-8565

Pursuant to a decision of Supreme Court duly made and
entered, it is determined and adjudged that the decision of the
Ramsey County District Court, Civil Division herein appealed
from be and the same hereby is reversed and judgment is
entered accordingly. A certified copy of the entry of
judgment and the court’s decision is herewith transmitted and
made part of the remittitur.

Dated and signed: June 21, 2006

FOR THE COURT

Attest: Frederick K. Grittner
Clerk of the Appellate Courts
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By: /s

Assistant Clerk
STATE OF MINNESOTA SUPREME COURT
TRANSCRIPT OF JUDGMENT

|, Frederick K. Grittner, Clerk of the Appellate Courts, do
hereby certify that the foregoing is a full and true copyhef t
Entry of Judgment in the cause therein entitled, as appears
from the original record in my office that | have carefully
compared the within copy with said original and that the same
is a correct transcript therefrom.

Witness my signature at the Minnesota Judicial Center,
In the City of St. Paul June 21, 2006
Dated

Frederick K. Grittner
Clerk of the Appellate Courts
By: Is/
Assistant Clerk
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APPENDIX D -- CONTRACTS CLAUSE OF THE
UNITED STATES CONSTITUTION

No State shall enter into any Treaty, Alliance,
or Confederation; grant Letters of Marque and
Reprisal; coin Money; emit Bills of Credit;
make any Thing but gold and silver Coin a
Tender in Payment of Debts; pass any Bill of
Attainder, ex post facto Law, or Law impairing
the Obligation of Contracts, or grant any Title
of Nobility.

U.S. Const. art. |, 8 10, cl. 1.
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APPENDIX E -- MINNESOTA STATUTES 8§ 16A.725

16A.725. Health impact fund and fund reimbursements

Subdivision 1. Health impact fund. There is created in the
state treasury a health impact fund to which must be credited
all revenue from the health impact fee under section 256.9658
and any floor stocks fee enacted into law.

Subd. 2. Certified tobacco expenditures. By April 30 of each

year, the commissioner of human services shall certify to the
commissioner of finance the state share, by fund, of tobacco
use attributable costs for the previous fiscal year in Minnesota
health care programs, including medical assistance, general
assistance medical care, and MinnesotaCare, or other
applicable expenditures.

Subd. 3. Fund reimbursements.

(a) Each fiscal year, the commissioner of finance shall first
transfer from the health impact fund to the general fund an
amount sufficient to offset the general fund cost of the
certified expenditures under subdivision 2 or the balance of
the fund, whichever is less.

(b) If any balance remains in the health impact fund after the
transfer in paragraph (a), the commissioner of finance shall
transfer to the health care access fund the amount suffioient t
offset the health care access fund cost of the certified
expenditures in subdivision 2, or the balance of the fund,
whichever is less.

Minn. Stat. § 16A.725.
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APPENDIX F -- MINNESOTA STATUTES § 256.9658

256.9658. Tobacco health impact fee

Subdivision 1. Purpose. A tobacco use health impact fee is
imposed on and collected from cigarette distributors and

tobacco products distributors to recover for the state health

costs related to or caused by tobacco use and to reduce
tobacco use, particularly by youths.

Subd. 2. Definitions. The definitions under section 297F.01
apply to this section.

Subd. 3. Fee imposed. (a) A fee is imposed upon the sale of
cigarettes in this state, upon having cigarettes in possession in
this state with intent to sell, upon any person engaged in

business as a distributor, and upon the use or storage by
consumers of cigarettes. The fee is imposed at the following

rates:

(1) on cigarettes weighing not more than three pounds per
thousand, 37.5 mills on each cigarette; and

(2) on cigarettes weighing more than three pounds per
thousand, 75 mills on each cigarette.

(b) A fee is imposed upon all tobacco products in this state
and upon any person engaged in business as a distributor in
an amount equal to the liability for tax under section 297F.05,
subdivision 3, or on a consumer of tobacco products equal to
the tax under section 297F.05, subdivision 4. Liability for the
fee is in addition to the tax under section 297F.05, subdivision
3ord4.

Subd. 4. Payment. A distributor must pay the fee at the same
time and in the same manner as provided for payment of tax
under chapter 297F.

Subd. 5. Fee on use of unstamped cigarettes. Any person,
other than a distributor, that purchases or possesses cigarettes
that have not been stamped and on which the fee imposed
under this section has not been paid is liable for the fee under
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this section on the possession or use of those cigarettes.

Subd. 6. Administration. The audit, assessment, interest,
appeal, refund, penalty, enforcement, administrative, and
collection provisions of chapters 270C and 297F apply to the
fee imposed under this section.

Subd. 7. Cigarette stamp. (@) The stamp in section 297F.08
must be affixed to each package and is prima facie evidence
that the fee imposed by this section has been paid.

(b) Notwithstanding any other provisions of this section, the
fee due on the return is based upon actual stamps purchased
during the reporting period.

Subd. 8. License revocation. The commissioner of revenue
may revoke or suspend the license of a distributor for failure
to pay the fee or otherwise comply with the requirements
under this section. The provisions and procedures under
section 297F.04 apply to a suspension or revocation under
this subdivision.

Subd. 9. Deposit of revenues. The commissioner of revenue
shall deposit the revenues from the fee under this section in
the state treasury and credit them to the health impact fund.
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APPENDIX G -- BRIEF OF RESPONDENTS BEFORE
THE MINNESOTA SUPREME COURT

Supreme Court of Minnesota.

The State of MINNESOTA, by Hubert H. Humphrey 1l its
then Attorney General, et al., Petitioner,
2
PHILIP MORRIS USA, INC., et al., Respondents.

No. A05-2540.
March 2, 2006.

Brief for Respondents Settling Defendants and Defendants’
Distributors

LEGAL ISSUES

l. Are the Settling Defendants and their distributors released
from liability under the Health Impact Fee, which attempts
“to recover for the state health costs related to or caused by
tobacco use,” by the 1998 Settlement Agreement and Release,
which releases the Settling Defendants and their distributors
from “liabilittes of any nature whatsoever,” including
“statutory” liability, “for reimbursement for [state] healtiare
costs allegedly associated with use of or exposure to Tobacco
Products?”

The district court held that the Health Impact Fee
“seeks to recover those costs from the settling defendants
which are prohibited by the settlement agreement,” and that
the “state sought reimbursement of tobacco-related health
care costs [through the Health Impact Fee] clearly violhtes
Settlement Agreement.” (State’s Appendix (“App.”) 12-13.)

Sorenson v. Coast-to-Coast Stores, ,I853 N.W.2d 666
(Minn. Ct. App. 1984);

Chun King Sales, Inc. v. County of St. Lp@i8 N.W.2d 194
(Minn. 1959);
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Downing v. Independent School District Ng291 N.W. 613
(Minn. 1940);

United States Trust Co. of New York v. New JesgYy U.S.
1 (1977).

Il. Does the State’s enforcement of the Health ImpactaSee

to Settling Defendants’ products violate the Contracts Clauses
of the Minnesota and United States Constitutions by
impairing the State’s contractual obligation under the
Settlement Agreement to release the Settling Defendants and
their distributors from any further “liabilities of any nagur
whatsoever,” including “statutory” liability, for the State’s
health care costs?

The district court held that the Health Impact Fee
“undermines and potentially eviscerates the constitutional
provision contained in Article I, Section 11 of the Minnesota
Constitution which provides that ‘No . . . law impairing the
obligation of contracts shall be passed,” “ and likewise
violates the Contracts Clause of the United States
Constitution. (App. 14-15.)

United States Constitution article I, section 10, clause 1;
Minnesota Constitution article I, section 11;

Murray v. City of Charlestgro6 U.S. 432 (1877);

Allied Structural Steel Co. v. Spannad88 U.S. 234 (1978).

. Do the defenses invoked by the State to avoid
enforcement of the Settlement Agreement - the
unmistakability doctrine, separation of powers, and Article X,
Section 1 of the Minnesota Constitution - apply where, as
here, the Settlement Agreement does not purport to surrender
any of the State’s powers, but simply releases any future
liability for reimbursement of State health care costs
attributable to smoking?

The district court held that the unmistakability
doctrine, separation of powers, and Article X, Section 1 do
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not apply here because, among other reasons, the Settlement
Agreement “involves neither the eradication or usurpation of
its sovereign power.” (App. 16.)

United States v. Winstar Corf18 U.S. 839 (1996);

Kimberly Assocs. v. United State®1 F.3d 864 (9th Cir.
2001);

Butler v. Hatfield 152 N.W.2d 484 (Minn. 1967);

Country Joe, Inc. v. City of Eagan, 560 N.W.2d 681 (Minn.
1997).

STATEMENT OF THE CASE

On May 8, 1998, Respondents Philip Morris USA
Inc., R.J. Reynolds Tobacco Company, and Lorillard Tobacco
Company (“Settling Defendants”) entered into a Settlement
Agreement and Stipulation for Entry of Consent Judgment
with the State of Minnesota (“Settlement Agreement”),
ending litigation initiated by the State in 1994. (App. 3782.
The Settlement Agreement requires the Settling Defendants to
make annual payments of hundreds of millions of dollars and
to abide by a series of advertising, marketing, and other
restrictions on future conduct. (App. 43-50, 54-59.) These
monetary and other obligations continue in perpetuityd.)(
In exchange, thenly tangible benefit provided to the Settling
Defendants under the Settlement Agreement was a broad,
comprehensive “Release and Discharge” of Settling
Defendants and their distributors from all liabilities - past,
present, and future - for reimbursement of State health care
costs attributable to tobacco use (the “Release” or “Release
Provision”). (App. 50-52.) The Release provides in relevant
part:

1 A fourth tobacco manufacturer signatory to thetlSetent Agreement,
Brown & Williamson Tobacco Corporation, combined lnited States
operations with R.J. Reynolds Tobacco Company (%20
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[T]he State of Minnesota shall release and
forever discharge all [Settling] Defendants and
their . . . distributors . . . from . .. liabilities of
any nature whatsoever... whether legal,
equitable or statutory (“Claims”) that the State
of Minnesota... ever had, now has or
hereafter can, shall or may have... for
reimbursement for health care costs allegedly
associated with use of or exposure to Tobacco
Products.

(App. 50-52.)

On July 14, 2005, Governor Pawlenty signed into law
a statute imposing a 75-cent per pack “Health Impact Fee” on
all cigarettes sold in the State. (App. 33-36.) The express
purpose of the Health Impact Fee is “to recover for the state
health costs related to or caused by tobacco use.” (App. 33.)

On August 26, 2005, the Settling Defendants and several of
their distributors brought a “Motion for Enforcement of
Settlement Agreement” in the District Court for Ramsey
County, contending that the State’s enforcement of the Health
Impact Fee as to the Settling Defendants’ products constituted
an attempt to recover the same costs that the State hadlyalrea
released and was contractually barred from recovering under
the Settlement Agreement - health care costs attributable to
tobacco use. (App. 1-8.) Settling Defendants and their
distributors asked the district court to issue an order enforcing
the Settlement Agreement and finding that it is a complete

2 The following ten distributors of Settling Defemds! products are
Respondents to this appeal: A.H. Hermel Candy &ateb Co.; Henry’s
Foods, Inc.; Sandstrom’s, Inc.; Johnson Candy anBiadco Co. of
Brainerd, Inc.; M. Amundson Cigar & Candy ComparyPL. The Watson
Companies, Inc.; Granite City Jobbing Company,;IMinter-Weisman
Co.; Segal Wholesale, Inc.; and Tyler Wholesale, In
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defense and bar to any attempt by the State to collect the
Health Impact Fee with respect to Settling Defendants’
products. (d.)

The district court, Honorable Michael F. Fetsch presiding,
heard oral argument on the Settling Defendants’ motion on
September 29, 2005. (Supplemental Appendix (“Supp.
App.”) 1.) At that time, the court granted the motion to

intervene  of  non-settling  cigarette  manufacturer

Commonwealth Brands, Inc. and the Council of Independent
Tobacco Manufacturers of America, as well as Governor Tim
Pawlenty’s motion to appear asicus curiae. (Supp. App.

35; App. 9.)

On December 20, 2005, the district court granted the
Settling Defendants’ motion and issued an Order and
Memorandum declaring that enforcement of the Health
Impact Fee with respect to the Settling Defendants’ products
violates both the Settlement Agreement and the Contracts
Clauses of the Minnesota and United States Constitutions.
(App. 6-18.) The district court found that the Health Impact
Fee “seeks to recover those costs from the settling defendants
which are prohibited by the settlement agreement” (App. 12),
and that the “state sought reimbursement of tobacco-related
health care costs [through the Health Impact Fee] clearly
violates the Settlement Agreement.” (App. 13.) The district
court further held that the Health Impact Fee “undermines and
potentially eviscerates the constitutional provision contained
in Article |, Section 11 of the Minnesota Constitution which
provides that ‘No... law impairing the obligation of
contracts shall be passed, “and likewise violates the
Contracts Clause of the United States Constitution. (App. 14-
15.) Finally, the district court also held that the Health
Impact Fee also could not be enforced on the products of non-
settling tobacco companies. (App. 16-18.)

On December 28, 2005, the State noticed this appeal.
(App. 28-30.) On January 18, 2006, by agreement of the
parties, the district court stayed its judgment pending appeal
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and required that the State maintain funds collected during
appeal in a separate fund. (App. 19-27.)

STATEMENT OF FACTS

A. The State’'s 1994 Suit for Reimbursement of Tobacco-
Related Health Care Expenditures

In 1994, the State filed a lawsuit against numerous
tobacco manufacturers, including the Settling Defendants.
(Supp. App. 107.) The Attorney General brought suit “on
behalf of the State of Minnesota pursuant to his authority
under common law, as well as Minn. Stat. 8§ 8.01, 8.31,
325D.09-15, 325D.43-45, 325D.49-66, and 325F.67-70,” to
recover the State’s alleged tobacco-related health care
expenditures. (Supp. App. 110.)

The suit's purpose was “to vindicate the State’'s
proprietary interest in enforcing the State’s right to damages
for economic injuries to the State which were caused by the
unlawful actions of the cigarette industry.”Idj These
economic injuries included “increased expenditures” by State
health care programs, such as “Minnesota’s Medicaid Plan,
Medical Assistance,” “General Assistance Medical Care,”
“Minnesota Care,” and “[tlhe State Employee Group
Insurance Program,” due to tobacco-related illnesses. (Supp.
App. 110-13.) In the State’s words, the “premise” of its suit
was that “the [tobacco] industry - and not the State of
Minnesota, or its citizens --- - should pay for the staggering
health costs” attributable to tobacco use. (Supp. App. 110.)

B. The State’s 1998 Settlement and Release of All Future
Claims for Health Care Costs Attributable to Tobacco Use

On May 8, 1998, the State and Settling Defendants
signed a Settlement Agreement that settled and released the
State’s suit and past claims as well as “any future sldon
reimbursement for health costs allegedly associated with use
of or exposure to Tobacco Products.” (App. 51.) The
Attorney General signed the Settlement Agreement on behalf
of the “State of Minnesota” as the State’s “duly elected and
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authorized Attorney General” (App. 66), and the parties
agreed that the Settlement Agreement would “be final and
binding upon all Parties” upon approval by the district court.
(App. 60.) The district court approved the Settlement
Agreement on May 8, 1998. (App. 82.)

The Settlement Agreement obligates the Settling
Defendants to pay hundreds of millions of dollars in “annual
payments” into “an account designated in writing by the
State” to reimburse the State for health care costs attoleuta
to tobacco. (App. 44.) In particular, the Settling Defendants
agreed to make six payments totaling approximately $1.31
billion (subject to annual adjustments for changes in industry-
wide volume and inflation) from September 5, 1998 through
January 2, 2003. (App. 44-45.) In addition, starting on
December 31, 1998, and continuing “annually thereafter on
December 31st of each year after 1998” in perpetuity, the
Settling Defendants were required to pay 2.55% of the
following amounts (again, subject to annual adjustments for
changes in industrywide volume and inflation):

1998 $4 Billion
1999 $4.5 Billion
2000 $5 Billion
2001 $6.5 Billion
2002 $6.5 Billion
2003 $8 Billion
Thereafter $8 Billion.

(App. 47.) Each annual payment is “in satisfaction of all of
the State of Minnesota’s claims for damages incurred by the
State in the year of such payment or earlier years --- including,
without limitation--- claims for [tobacco-related] health care
expenditures.” (App. 43.)
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Pursuant to the Settlement Agreement, the Settling
Defendants have paid the State a total of approximately $2.25
billion to date. (App. 44-47.) The State has been “actively
employing settlement funds to achieve legislative purposes”
for nearly eight years. (App. 12.) In addition to the foregoing
monetary payments, the Settling Defendants agreed to
significant restrictions on their future conduct. This included
agreements, among other things, (1) not to oppose passage of
six specified categories of “future Minnesota legislative
proposals or administrative rules” (App. 54, 69); (2) not to
“[flacially challenge the enforceability or constitutionality of
existing Minnesota laws or rules relating to tobacco control”
(App. 54); and (3) to accept prohibitions on certain
marketing, advertising, and promotional activities. (App. 57-
58.)

In return for these monetary and other present and
future contractual obligations, thenly tangible benefit
provided to the Settling Defendants under the Settlement
Agreement was a broad, comprehensive “Release and
Discharge” of all claims by the State - past, present, and
future - for reimbursement of health care costs attributable to
tobacco. (App. 50-52.) The Release provides:

[T]he State of Minnesota shall release and
forever discharge all [Settling] Defendants and
their--- distributors --- from any and all manner
of civil claims, demands, actions, suits and
causes of action, damages whenever incurred,
liabilities of any nature whatsoever, including
civil penalties, as well a%9 costs, expenses
and attorneys’ fees, known or unknown,
suspected or unsuspected, accrued or
unaccrued, whether legal, equitable or
statutory (“Claims”) that the State of
Minnesota (including any of its past, present or
future administrators, representatives,
employees, officers, attorneys, agents,
representatives, officials acting in their official
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capacities, agencies, departments,
commissions, and divisions, and whether or
not any such person or entity participates in the
settlement), whether directly, indirectly,
representatively, derivative or in any other
capacity, ever had, now has or hereafter can,
shall or may have, as follows:

b. for future conduct, only as to monetary
Claims directly or indirectly based on, arising

out of or in any way related to, in whole or in

part, the use of or exposure to Tobacco
Products manufactured in the ordinary course
of business, including without limitation any

future claims for reimbursement for health care
costs allegedly associated with use of or
exposure to Tobacco Products.

(App. 50-51.) The State further “covenant[ed] and agree[d]
that it shall not hereafter sue or seek to establish civilliabi
against any person or entity covered by [the Release] based,
in whole or in part, upon any of the Released Claims, and the
State of Minnesota agrees that this covenant and agreement
shall be a complete defense to any such civil action or
proceeding.” (App. 52.) The Release specifically names the
Settling Defendants’ distributors as released parties. (App.
50.)

The Attorney General signed the Settlement
Agreement on behalf of “the State of Minnesota.” (App. 66.)
The State of Minnesota is defined broadly to include, among
others, “any of its past, present or future administrators,
representatives, employees, officers, attorneys, agents,
representatives, officials acting in their official capasitie
agencies, departments, commissions, and divisions, and
whether or not any such person or entity participates in the
settlement.” (App. 51.)
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C. The Legislature’s Ratification of the Settlement
Agreement

The State Legislature has accepted every payment
made by the Settling Defendants under the Settlement
Agreement. (App. 12.) For nearly eight years, the State has
used this revenue to fund various programs and expenditures.

In addition, in 2003, the Legislature enacted Minn.
Stat. § 297F.24, entitled “Fee in Lieu of Settlement.” Section
297F.24 imposes a 35-cent per pack fee on “nonsettlement
cigarettes.” Minn. Stat. § 297F.24(a). Section 297F.24
provides that cigarette manufacturers who were not parties to
the Settlement Agreement may enter an agreement with the
State that mirrors the terms of the Settlement Agreemedt, a
thereby avoid payment of the 35-cent per pack fee.

3 See, e.gHouse Fiscal Analysis DepBummary of Fiscal Actions of the
2005 Legislaturg(Oct. 2005) at 2-3 (excerpted at Gov. App. 1).pfBu
App. 164-65.)

4 Section 297F.24 defines “nonsettlement cigaretssbllows:

[Cligarette[s] manufactured by a person other than
manufacturer that:

(1) is making annual payments to the state of Msotee under a
settlement of the lawsuit styled as State v. Pigoris Inc., No.
C 1-94-8565 (Minnesota District Court, Second Jiadlic
District)---

(2) has voluntarily entered into an agreement wfith state of
Minnesota, approved by the attorney general, agget terms
similar to those contained in the settlement ageemdentified
in clause (1) including making annual paymentshtdtate, with
respect to its national sales of the style of @gas, equal to at
least 75 percent of the payments that would applythe
manufacturer was one of the four original parties the
settlement agreement required to make annual pagnternthe
state.

Minn. Stat. § 297F.24(2).
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D. The State’s Creation of a Health Impact Fee To Recover
State Health Care Costs Attributable to Tobacco

On July 14, 2005, Governor Pawlenty signed into law
a statute creating a 75-cent per pack “Health Impact Fee” on
all tobacco products, including Settling Defendants’ products,
“to recover for the state health costs related to or caused by
tobacco use.” (App. 33.) The Health Impact Fee became
effective on August 1, 2005. (App. 33.)

When Governor Pawlenty first proposed the Health
Impact Fee on May 20, 2005, he explained that it “will be
related to the cost of smoking attributable expenses incurred
by government health care programs.” (Supp. App. 166.) He
further explained that the 75-cent amount of the fee “was
arrived at based on the impact of tobacco use o[n] the state’s
public funded health programs, such as Medical Assistance,
GAMC and Minnesota Care.” (Supp. App. 166-67.)

The Health Impact Fee legislation mandates that
revenues collected under the Health Impact Fee be credited to
a “Health Impact Fund” to be used to pay health care costs
that the State attributes to smoking. (App. 33.) Each year,
the Commissioner of Human Services must “certify to the
commissioner of finance the state share, by fund, of tobacco
use attributable costs for the previous fiscal year in Minnesota
health care programs, including medical assistance, general
assistance medical care, and MinnesotaCare, or other
applicable expenditures.” (App. 33.) The Commissioner of
Finance must then “transfer from the health impact fund to
the general fund an amount sufficient to offset the general
fund cost of the certified expenditures” for health care costs
attributable to tobacco useld()

To demonstrate that the proposed Health Impact Fee
was legally a “fee” and not a “tax,” the Governor released a
publication of the Minnesota Department of Revenue entitled
“Use of Fees vs. Taxes.” (Supp. App. 171.) In this
publication, the Department of Revenue distinguished the
features of fees from those of taxes, specifically notingahat
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fee “approximate[s] the costs incurred by, or imposed on,
government” by an industry. Id.)

The Health Impact Fee was also included within the
“Omnibus Health and Human Services Bill” (App. 13), and
dedicated to the payment of the annual health care costs
incurred by the State attributable to tobacco use. (App. 33-
34.) The entire bill related solely to health and human
services. (App. 13.) The same day as that bill was signed
into law, an “Omnibus Tax Bill” was enacted, which includes
provisions relating to the collection of excise and sales taxes
on tobacco products, but does not mention the Health Impact
Fee. (App. 13))

E. The Settling Defendants and Defendants’ Distributors’
Motion for Enforcement of the Settlement Agreement

On August 26, 2005, the Settling Defendants and
several of their distributors filed a “Motion for Enforcement
of Settlement Agreement” in the Ramsey County District
Court> The Settling Defendants asked the district court to
find that the Settlement Agreement acts as a complete defense
and bar to any attempt by the State to collect the Health
Impact Fee with respect to Settling Defendants’ products.

On December 20, 2005, after extensive briefing and
argument, the district court granted the Settling Defendants’
and Defendants’ Distributors’ motion. The district court
found that the Health Impact Fee violated the plain language
of the Settlement Agreement: “[The Health Impact Fee]

5 The Settlement Agreement provides that the Dis@iourt of Ramsey
County (Second Judicial District) “shall retainigdiction for the purpose
of implementing and enforcing this Settlement Agneat. “ (App. 39.)

The parties also “agree[d] to present any disputeder th[e] Settlement
Agreement, including without limitation any claim®r breach or
enforcement of this Settlement Agreement, exclugite this Court.” (

Id.)
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seeks to recover those costs from the settling defendants
which are prohibited by the settlement agreement,” namely
“reimbursement of tobacco-related health care costs.” (App.
12.) The district court rejected the State’s argument that the
Release applied only to “judicial” or “adjudicatory” claims:

The Attorney General’s reading of the release,
which would limit its operating effect to
“judicial claims,” ignores [the] definition of
claims within the settlement agreement, which
is much broader, and includes “--- liabilities of
any nature whatsoever” including those of a
“statutory” nature. The [Health Impact Fee] is
statutory in nature and directly imposes that
from which the defendants are protected by the
Settlement Agreement.

(App. 14.)

The district court further held that the Health Impact
Fee impaired the Settlement Agreement in violation of the
Contracts Clauses of the Minnesota and United States
Constitutions:

The state is bound, like any other party is
bound, to the contracts to which it freely and
knowingly enters, and from which it benefits.

For the state now to argue that it is not bound
by its contract undermines and potentially
eviscerates the constitutional provision
contained in Article 1, Section 11 of the

Minnesota Constitution which provides that

“No --- law impairing the obligation of
contracts shall be passed.”
(App. 14-15))

The district court rejected the State’s reliance on the
“‘unmistakability” doctrine, finding that the doctrine did not
apply and could not excuse the State’s abrogation of its own
contractual obligations. (App. 16.) The court likewise
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rejected the State’s separation of powers argument, noting
that any doubt on that issue was eliminated by the fact that the
Legislature “has acquiesced and assented to the settlement by
its conduct of actively employing settlement funds” and in
passing a “Fee in Lieu of Settlement,” Minn. Stat. § 297F.24.
(App. 12, 15.) Finally, applying this Court’'s well-settled
criteria for determining whether a governmental imposition is
a tax or a fee, the district court concluded that the Health
Impact Fee was a fee and therefore the Minnesota
Constitution’s ban on the “surrender” of the Legislature’s
power to tax (Article X, Section 1) did not apply. (App. 15.)
Finally, the Court granted the intervenors’ motion to prevent
the Health Impact Fee from being enforced also against them.

The State now appeals the district court's Order,
raising essentially the same grounds that the district court
rejected.

STANDARD OF REVIEW

A district court’s application of the law and interpretation of
contracts are subject tde novo review by this Court.
Employers Mut. Cas. Co. v. A.C.C.T., |80 N.W.2d 490,
493 (Minn. 1998).

SUMMARY OF THE ARGUMENT

As the district court held, under the clear and
unambiguous terms of the Settlement Agreement,
enforcement of the Health Impact Fee with respect to the
Settling Defendants’ products is an attempt to recover
liabilities that the State has already released and forwthie
Settling Defendants are already paying hundreds of millions
of dollars in annual payments in perpetuity. The Health
Impact Fee is covered by the plain terms of the Release and
cannot be enforced with respect to the Setting Defendants’
products without violating the Settlement Agreement and
impairing that contract in violation of the Contracts Clauses
of the Minnesota and United States Constitutions.
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The release at issue here is not a limited one, but a
broad release of all past, present, and future “liabilities pf an
nature whatsoever,” including “statutory” liability, “for
reimbursement for health care costs allegedly associated wit
use of or exposure to Tobacco Products.” The statute at issue
here is not a hypothetical excise tax, but a “Health Impact
Fee” that is expressly designed “to recover for the statkhhe
care costs related to or caused by tobacco use.” The two
could not be more in conflict.

If the State can enforce the Health Impact Fee with
respect to the Settling Defendants’ products, then the State’s
promises and releases in the Settlement Agreement would not
be worth the paper on which they are written. The State
would have successfully nullified the only tangible benefit
provided to the Settling Defendants under the agreement -- a
release from additional liability for the State’s healthecar
costs. Neither state law nor the state and federal Contracts
Clauses allows such a result. The consequences of such a
ruling for future potential settlements and contracts that the
State seeks to enter would be dramatic.

The State makes a series of arguments in an attempt to
avoid the Release. None withstands scrutiny. First, the State
asserts that, despite its clear language to the contrary, the
Settlement Agreement does not bar the imposition of the
statutoryliability imposed by the Health Impact Fee, but only
“adjudicatory” liability. The State’s argument ignores the
plain language of the Settlement Agreement, which expressly
releases “liabilities of any nature whatsoever,” including
“statutory” liability.  The limiting word *“adjudicatory”
appears only in the State’s briefs and nowhere in the
Settlement Agreement. As a matter of ordinary contract law,
the Settlement Agreement releases Settling Defendants from
the statutory liability of the Health Impact Fee.

Second, the State asserts that, even if the Release
applies, it must be disregarded because of the
“unmistakability doctrine,” separation of powers, and Article
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X, Section 1 of the Minnesota Constitution. Each of these
arguments is premised on the same fundamental
mischaracterization of the Settlement Agreement and Settling
Defendants’ contentions. Settling Defendantsndbcontend

that the Settlement Agreement “surrendered” any legislative
powers, nor is that what the Settlement Agreement provides.
Rather, the State agreed to release Settling Defendants from
future “liabilities of any nature whatsoever,” including
“statutory” liability, for the recovery of health care costs
attributed to their products. The State was fully within its
power to provide such a release, and none of the doctrines
that the State invokes bars enforcement of the Release or
gives the State the prerogative to nullify its agreements. If the
State were correct, a contract would never be binding on and
enforceable against the State, as it could always be
unilaterally revoked by a subsequent act of the Legislature.
As explained below, that ot the law.

The district court correctly held that the State is bound
by the terms of its Release and must fully perform its
obligations under the Settlement Agreement.

ARGUMENT

I. The District Court Correctly Ruled That the Settlement
Agreement Released the Settling Defendants and Their
Distributors from the Liability Imposed by the Health Impact
Fee.

The law treats the State in the same way it treats any
other party that enters into a contract. As this Court held in
Chun King Sales, Inc. v. County of St. Lp@i8 N.W.2d 194
(Minn. 1959), “when the state enters into a contract. . . its
rights and liabilities are the same as a private perddnét
200; see United States v. Winstar Corp18 U.S. 839, 887
n.32 (1996) ( “[T]he government is ordinarily treated just like
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a private party in its contractual dealing$.”)The Settlement
Agreement must therefore be interpreted according to “[t]he
cardinal rule in the interpretation of contracts,” which is “to
ascertain the intention of the parties and to give effect to that
intention if it can be done consistently with legal principles.”
Downing v. Indep. Sch. Dist. N®, 291 N.W. 613, 616
(Minn. 1940) (quotations and citations omitted).

“[Tlhe law presumes that parties to a release
agreement intend what is expressed in a signed writing.”
Sorenson v. Coast-to-Coast Stores, ,IrB53 N.W.2d 666,
670 (Minn. Ct. App. 1984). Accordingly, this Court must
look to the language of the Settlement Agreement to
determine whether enforcement of the Health Impact Fee as
to Settling Defendants’ products violates that contract.

The Settlement Agreement expressly releases the
precise liability that the Health Impact Fee seeks to impose.
The Settlement Agreement “release[s] and forever
dischargel[s]” Settling Defendants from:

[Alny and all... liabilities of any nature
whatsoever--- whether legal, equitable or
statutory (“Claims”) that the State of
Minnesota . . . ever had, now has or hereafter
can, shall, or may have, as follows:

b. for future conduct, only as to monetary
Claims directly or indirectly based on, arising
out of or in any way related to, in whole or in

6 See alsa72 Am. Jur. 2d5tates, Territories, and Dependenc&g0 (“A

state may lay aside its sovereignty and, like avgbei individual or
corporation, contract either with other public beslior with private
persons, and be bound as a private person woubdired under a similar
contract.”).
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part, the use of or exposure to Tobacco
Products manufactured in the ordinary course
of business, including without limitation any
future claims for reimbursement for health care
costs allegedly associated with use of or
exposure to Tobacco Products.

(App. 50-51.) (emphasis added) Yet, the Health Impact Fee
seeks “to recover for the state health costs related to orccause
by tobacco use.” (App. 33.) As the district court held, the
Health Impact Fee thus “seeks to recover those costs fm th
settling defendants which are prohibited by the settlement
agreement” (App. 12), and “directly imposes that from which
the defendants are protected by the Settlement Agreement.”
(App. 14, 33.)

The State seeks to escape this conclusion by rewriting
the contract. On fourteen occasions in its brief, the State
describes the Release as limited to “adjudicatory claims.”
See, e.qg.State’s Br. at 1, 11, 13, 14, 15-17. Yet, the term
“adjudicatory” is a limiting term of the State’s own ciieat
that appears nowhere in the parties’ contract. The Settlement
Agreement in fact says precisely the opposite, defining
“claims” in the broadest possible terms to include not just
judicial liability, but “liabilities of any nature whatsoever”
including “statutory” liability. (App. 50-51.)

This textual expression of the broad purpose of the
Release makes perfect sense given the parties’ obvious intent
in entering a settlement agreement that requires defendants t
pay hundreds of millions of dollars per year in perpetuity.
See, e.g., Kane v. Oak Grove (&2 N.W.2d 588, 590 (Minn.
1946) (“Words employed [in a contract]... are to be
interpreted so as to subserve, and not subvert, the general
intention of the parties.”). The Settlement Agreement was
clearly not a simple resolution of an individual lawsuit. If so,
it would have been conditioned on a single payment. On the
contrary, the Settlement Agreement was a far-reaching and
forward-looking resolution of past, preserand future
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liabilities. The parties agreed that, in exchange for the
Settling Defendants’ agreement to make hundreds of millions
of dollars in payments annually in perpetuity, the State would
release and discharge “liabilities of any nature whatsoever” --
including future “statutory” liability -- with respect to héal
care costs attributable to smoking. As the district court
explained, *“[tihe essential benefits of the settlement
agreement to the defendants was that it reduced to liquidated
form, those damages which the state sought to collect by its
lawsuit.” (App. 14.) In other words, each year's payments
resolve any potential liabilities for that year's (and allopri
years’) tobacco-related health care costs. (App. 43-44.)

To adopt a contrary interpretation is to assume that the
parties intended to give the State the unilateral and unlimited
right to renege on its bargain as long as the State does so
through legislation. The Settling Defendants would continue
to be bound by the Agreement, would continue to pay
hundreds of millions of dollars each year, and the State would
continue to accept those monies, but the State could impose
additional liabilities as long as it acts through the Letista
Such a result is contrary to the clear intention of the parsies a
expressed in the broad release language and would render the
Settling Defendants’ “essential benefits” under the Settlement
Agreement wholly illusory. This Court must avoid such a
result. In the words of the United States Supreme Court, a
contract that gives one party the power “to deny or change the
effect of the promise, is an absurdity)’S. Trust Co. of N.Y.

v. New Jerseyd31 U.S. 1, 25 n.23 (1978ee also Cont’l Ill.
Nat'| Bank & Trust Co. v. Washingtp96 F.2d 692, 698
(9th Cir. 1983).

This Court should likewise reject the State’s argument
that the phrase “liabilities of any nature whatsoever” cannot
apply to the Health Impact Fee because the same language
appears in the release that the Settling Defendants provided to
the State.SeeState’s Br. at 20. Both Releases were written
in the broadest possible terms. The purpose of the mutual
releases was to bind the parties to the full extent of their
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respective powers. The State has the power to impose
liability through legislation; the Settling Defendants do not.
The fact that the State possesses greater powers to impose
liabilities does not mean that the phrase should be restricted to
release only some of the liabilities that the State has the
power to impose. Rather, the phrase must be read in
accordance with its express, unambiguous meaning and
applied to each party in accordance with that party’s power to
seek liability.

Equally misguided is the State’s attempt to limit the
scope of the Release to “statutory claims” such as those for
“consumer fraud, false advertising, and antitrust.” State’s Br.
at 20. “Statutory claims” is yet another phrase that appears
nowhere in the text of the Settlement Agreement. As the
Release is written, the term *“statutory” modifiak of the
preceding terms within the definition of “claims,” including
“civil claims,” “demands,” “actions,” “suits and causes of
action,” as well as “liabilities of any nature whatsoever.”
(App. 50-51.) As the district court recognized, although
“statutory civil claims” certainly are covered, the Release
not limited to such claims. It expressly covers *
‘... liabilities of any nature whatsoever’ including those of a
‘statutory’ nature. The [Health Impact Fee] is statutory in
nature” and therefore falls within the Release. (App.’14.)

7 Equally baseless is the State’s attempt to lilmét $cope of the Release
by arbitrarily carving it up into three supposedtggories” of litigation-
related expensesSeeState’s Br. at 16. There is no indication of sach
tripartite structure in the text of the Releases Btate’s three purported
“categories” are not numbered, and there is nothintpe punctuation of
the provision, such as semicolons, to suggest tloeiping the State
asserts. Moreover, the language of the Releasetisonsistent with the
categories the State creates. As just one exalfiplaijities of any nature
whatsoever” by its very terms is much broader thiamply “expenses that
can result from the adjudication of claims.See, e.g.Black's Law
Dictionary 914 (6th ed. 1991) (defining “liability” to incled“every kind
(Continued...)
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Finally, this Court should reject the State’s argument
that the Release should somehow be limited because the
parties used the term “legislation” elsewhere in the Se¢them
Agreement, but not in the ReleageeState’s Br. at 17-18.
The plain and ordinary meaning of the term the parties did
use in the release -- “statutory” -- includes legislati@ee,
e.g, Black’'s Law Dictionary (6th ed. 1991) (defining
“statutory” as “relating to a statute” and defining “statute” a
“[a] formal written enactment of a legislative body” ). Under
well-settled Minnesota law, that plain and ordinary meaning
governs here.See, e.g., Turner v. Alpha Phi Sorority Hquse
276 N.W.2d 63, 67 (Minn. 1979) (“[T]he language found in a
contract is to be given its plain and ordinary meaning.”). As
the district court found, the Health Impact Fee “is statutory in
nature” and thus falls within the terms of the Release. (App.
14.)

The district court properly interpreted the Release in
accordance with its plain language and correctly held that it
releases the Settling Defendants and their distributors from
the liability that the State now seeks to impose through the
Health Impact Fee.

Il. The District Court Correctly Held That the Health Irapa
Fee, if Applied to the Settling Defendants’ Products, Would
Violate the Contracts Clauses of the Minnesota and United
States Constitutions.

Whether enacted pursuant to the taxing power, police
power, or any other legislative power, the Health Impact Fee
is subject to the Contracts Clauses of the Minnesota and
United States Constitution§SeeU.S. Const. art. |, section 10,
cl. 1 (“No State shall... pass any... Law impairing the
Obligations of Contracts.”); Minn. Const. art. I, section 11

of legal obligation, responsibility, or duty” andll' characters of debts and
obligations,” including “taxes”).
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... law impairing the obligation of contracts shall be

passed.”f As the New Hampshire Supreme Court has
explained: “the State cannot resort to contract violations to
solve its financial problems ---- ‘[T]he most basic purposes of
the [contracts] clause, as well as the notions of fairness that
transcend the clause itself, point to a simple constitutional
principle: government must keep its wotd. Opinion of the
Justices 09 A.2d 1204, 1211 (N.H. 1992) (quoting L. Tribe,
American Constitutional Law470 (1978) (emphasis in
original)). The district court correctly ruled the Stateyma
not, under the Contracts Clause, enforce legislation that has
the effect of undermining or avoiding its own contractual
obligations:

The state is bound, like any other party is
bound, to the contracts to which it freely and
knowing enters, and from which it benefits.
For the state now to argue that it is not bound
by its contract undermines and potentially
eviscerates the constitutional provision
contained in Article I, Section 11 of the
Minnesota Constitution which provides that
“No.... law impairing the obligation of
contracts shall be passed.”

(App. 14-15))

The State does not dispute that, if this Court affirms

the district court’s ruling that the Release applies here, this
Court should necessarily affirm the district court’s ruling that
application of the Health Impact Fee to the Settling
Defendants’ products would violate the federal and state

8 See alsoGovernor Tim Pawlenty’sAmicus Br. (“Gov.’s Br.”) at 11
(“The full and unfettered exercise of the stateiiqge powers is tempered
by the state’s obligation to comply with the contsaclauses.” (quotation
omitted)).
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Contracts ClausesSeeState’s Br. at 21-22. Nor could it, in
view of the well-settled authority making clear that the
requirements of a Contracts Clause violation are satisfied
here. Only the Governor argues to the contrary. As the district
court correctly ruled, the Governor’'s arguments are refuted by
well-settled precedent, as well as common sénse.

To establish a Contracts Clause violation under both
the Minnesota and United States Constitutions, a party must
prove (1) the existence of a contract; (2) the impairment of an
obligation of that contract by a state law; and (3) that the
impairment is not a necessary and reasonable means to a
legitimate end of protecting the vital interests of the
community. See U.S. Trust Co431 U.S. at 25Baltimore
Teachers Union v. Mayor of Baltimgré F.3d 1012, 1015
(4th Cir. 1993);Christensen v. Minneapolis Mun. Employees
Ret. Bd, 331 N.W.2d 740, 750-52 (Minn. 1983tate ex rel.
Hatch v. Employers Ins. of Wausae44 N.W.2d 820, 833
(Minn. Ct. App. 2002). Each of these elements is satisfied
here:

First, the term “contract” in the Contracts Clause “is
used --- in its ordinary sense, as signifying the agreement of
two or more minds, for considerations proceeding from one to
the other, to do or not do certain actd.a. ex rel. Folsom v.

9 As a threshold matter, this Court should not rethelse Contracts Clause
defenses because they are raised by the Goverhor, ag a nonparty to
this appeal, cannot raise issues for this Courtetdew. See City of
Minneapolis v. Church Universal & Triumphar239 N.W.2d 880, 882
n.3 (Minn. 1983) (holding that amicus curiae coulot raise issue on
appeal that was not raised by parties to actidtin¢cState v. Applebaums
Food Markets, In¢.106 N.W.2d 896, 901 (Minn. 19608tate v. Fingal
666 N.W.2d 420, 423 n.3 (Minn. Ct. App. 2003) (sam&he Governor
argues other points that the State has not raisét$ iappeal. See, e.g.
supraat 30 (Governor alone argues that the Health Imnpae could be
collected from retailers and consumers). None as¢harguments is
properly before this Court.
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City of New Orleans109 U.S. 285, 288 (1883). Here, the
Court found, and no one disputes, that the Settlement
Agreement is a “contract” subject to the Contracts Clause.

(App. 14.)

Second,the Health Impact Fee substantially impairs
the contractual relationship between the State and Settling
Defendants. United States Trust Co. of New York v. New
Jersey 431 U.S. 1 (1977), is squarely on point. There, New
Jersey had repealed a statutory covenant with bondholders.
While “no one c [ould] be sure precisely how much financial
loss the bondholders suffered” from the covenant’s repeal, the
Court held that its “repeal totally eliminated an important
security provision and thus impaired the obligation of the
State’s contract.ld. at 19. Whereas the statute Umited
States Trusinerely affected the security provisions of a bond,
here, the Health Impact Fee eliminates the essence of the
parties’ bargain: The only tangible benefit that the Seftli
Defendants received was a release of all future liabilfbes
reimbursement of health care costs that the State attritmutes
tobacco use. The Health Impact Fee therefore substantially
impairs the contractual obligations of the Settlement
Agreement.

Indeed, it is well-settled that a State substantially
impairs its contract where, as here, it enacts legislation that
nullifies the primary financial benefit that the State provided
to another contracting party. For exampleMarray v. City
of Charleston 96 U.S. 432 (1877), the City of Charleston,
South Carolina, had issued bonds at a fixed six percent rate of
interest. When this rate later became above-market, thus
making the contract no longer as beneficial to the City, the
City sought to tax the bondholders on the interest collected in
an amount that would reduce the effective rate of interest to
four percent. The United States Supreme Court held that this
attempt to nullify the contracting party’s financial benefit by
levying a tax was an unconstitutional impairment of contract
barred by the Contracts Clausd. at 448. As the Court put
it:
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In substance, [Charleston] say[s] to the
creditor: “True, our assumption was to pay you
guarterly a sum of money equal to six percent
per annum on the debt we owe you. Such was
our express engagement. But we now lessen
our obligation. Instead of paying all the
interest to you, we retain a part for ourselves
[by operation of a newly enacted tax].”

Id. at 44310 Like the City inMurray, the State here has
sought to nullify, through subsequent legislation, the financial
benefit provided to the Settling Defendants. The State’s
Health Impact Fee thus substantially impairs the Settling
Defendants’ contract.

The Governor (but not the State) argues that there is
no impairment because the cost of the Health Impact Fee is
ultimately passed on to consumers through higher cigarette
prices. SeeGov.’s Br. at 17-18. But, whether the cost of the
Fee is ultimately passed on by distributors to retailers gnd b
retailers to consumers is irrelevant to determining whether the
statute impairs the Settling Defendants’ contract with the
State. “An impairment of a public contract is substantial if i
deprives a private party of an important right” or “thwarts
performance of an essential termS. Cal. Gas Co. v. City of
Santa Ana 336 F.3d 885, 890 (9th Cir. 2003Allied
Structural Steel Co. v. Spannauk38 U.S. 234, 246 (1978)
(Minnesota statute violated contract clause by “substantially
modif[ying]” a “basic term” of a contract);).S. Trust Co. of
N.Y. v. New Jersey431 U.S. 1, 19 (1977) (statute
unconstitutionally impaired contract because it “totally

10 The Supreme Court has continued to recognize eaifinm Murray v.
City of Charlestonin recent casesSee, e.g.Winstar 518 U.S. at 913;
U.S. Trust Cq.431 U.S. at 24. A consistent result was reachethls
Court inIn re Hennepin Cty 1986 Recycling Bond Litisd0 N.W.2d 494
(Minn. 1995).
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eliminated an important security provision” of the
agreement). Here, the enforcement of the Health Impact Fee
deprives the Settling Defendants of the essential benefit of
their bargain - the release of “liabilities of any nature
whatsoever” including “statutory” with respect to health care
costs associated with tobacco.

Third, the Health Impact Fee is not a “necessary” and
“reasonable” means to serve an important public purpose so
as to justify the impairment of the Settlement Agreem&ate
Allied Structural Steel438 U.S. at 244 (an impairment is not
justified, even for an important public purpose, if is it is not
“reasonable” and “necessary” for that purpose). Where, as
here, the State itself is a party to the contract that subseque
legislation impairs, more stringent scrutiny applies, and in
such circumstances courts have almost invariably found the
state’s justification insufficient. See, e.qg.Energy Reserves
Group, Inc. v. Kan. Power & Light Co459 U.S. 400, 412
n.14 (1983) ( “When a State itself enters into a contract, it
cannot simply walk away from its financial obligations. In
almost every case, the Court has held a governmental unit to
its contractual obligations when it enters financial or other
markets.”); Allied Structural Steel438 U.S. at 244 n.1 5
(“[ljmpairments of a State’s own contracts --- face more
stringent examination under the Contracts Clause than would
laws regulating contractual relationships between private
parties.”);S. Cal. Gas336 F.3d at 897 (“In the last thirty-five
years, no Ninth Circuit or Supreme Court case has found a
statute or ordinance necessary when the law in question
altered a financial term or an agreement to which a state
entity was a party.”).

Once again, only the Governor argues that the Health
Impact Fee’s impairment of the Settlement Agreement is
justified, citing the Fee’s purposes of “reduc [ing] tobacco
use, especially by youth” and “offset[ing].... the state’s
tobacco related medical costs.” Gov.’s Br. at 12. Once again,
his argument is refuted by the well-settled authority that
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makes clear that the impairment here is neither “reasonable”
nor “necessary” to fulfill either of these purposes.

First, “an impairment is not a reasonable one if the
problem sought to be resolved ... existed at the time the
contractual obligation was incurred.5. Cal. Gas C.336
F.3d at 895 (quotation and citation omittedge U.S. Trust
Co, 431 U.S. at 31-32 (impairment found not reasonable
since the problem addressed was “not a new development,
but rather was “well-known” at the time of contract). The
health effects of tobacco use and attendant health care costs
existed at the time of the Settlement Agreement, fornheg t
very basis of the State’s suit. (Supp. App. 110.) The
Governor, himself, concedes that tobacco use, especially by
youth, has been a “persistent” problem that the State has
sought to address as far back as 1985. Gov.’s Br. at 18-19.
The Governor therefore cannot rely on these two preexisting
purposes to justify the impairment of the Settlement
Agreement.

Second, even “reasonable” means to achieving an
important public policy must be “necessary” to that purpose
to withstand Contracts Clause scrutingee Allied Structural
Stee] 438 U.S. at 244. Put differently, the impairment must
be “essential” to the public purpose such that there are no
viable “alternative means of achieving . . . [the] goals” absent
impairment. U.S. Trust Cq.431 U.S. at 30. The impairment
here is not “necessary” to fulfill the two purported goalsy
legislation that increases the price of tobacco would further
the purpose of reducing smoking, meaning the impairment
here is not “essential” to fulfilling that goal. Likewisany
legislation that raises revenue will help offset State health
care costs from tobacco. In this regard, the United States
Supreme Court has flatly rejected the argument that simple
revenue-raising (irrespective of the money’s intended use)
can make an impairment necessary. “A governmental entity
can always find a use for extra money . ... If a State could
reduce its financial obligations whenever it wanted to spend
the money for what it regarded as an important public
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purpose, the Contract Clause would provide no protection at
all.” U.S. Trust Cq.431 U.S. at 26.

In sum, enforcement of the Health Impact Fee with
respect to the Settling Defendants’ products eliminates the
Settling Defendants’ main benefit under the contract and thus
violates the Contracts Clauses of the Minnesota and United
States Constitutiors.

.  None of the Defenses Invoked by the State -
“Unmistakability,” Separation of Powers, and Article X,
Section 1 of the Minnesota Constitution - Applies Here or
Excuses the State’s Breach.

Unable to avoid the plain language of the Release, the
State invokes two legal doctrines and a constitutional
provision that supposedly render the Release unenforceable:
the unmistakability doctrine, the separation of powers, and
Article X, Section 1 of the Minnesota Constitution. While we
address these arguments in detail below, the short answer to
all of these arguments is that they rely on the same false
premise -- that Settling Defendants claim that the State ha

11 Equally meritless is the Governor’s proposal tiftiet Court rewrite the
statute to require consumers and/or retailers jotpa Health Impact Fee
instead of distributors.SeeGov.’s Br. at 14-16. The Health Impact Fee
statute expressly requires that distributors pay féde. (App. 34.) The
statute also adopts the preexisting enforcementarmesm for collecting
the cigarette excise and gross receipts tax, witdghires that distributors
purchase and affix a stamp to each pack sold. (Bgp SeeMinn. Stat.
§ 297F.08(1) & (7). As the district court explain¢he Health Impact Fee
“is imposed upon and collected from thiistributors of tobacco products.
It is they who are statutorily commanded to pay [tHealth Impact Fee]
and their failure to do so subjects them to liceresecation.” (App. 13-
14.) (emphasis added) Indeed, retailers and comsumrould possess
unstamped cigarettes only if they were to hold @ties that did not go
through distributors at all; in the case of Segflibefendants’ products,
this would occur only in the case of contraband@ttes. SeeMinn. Stat.
§ 297F.21(1); Minn. Stat. § 297F.01.



73a

“contracted away” its power to legislatéSeeState’s Br. at
23-26; Gov.’s Br. at 5-7. But that is not what occurred here,
and it is not what the Settling Defendants claim. Rather, in
return for massive paymentsrever, the State granted the
Settling Defendants a Release from all liabilities --tpas
present, and future; legal, equitable, and statutory -- that fall
within the language of the Release. The State thereby
assumed the risk that in the future it would not be able to
impose new liabilities for the State’s smoking-attributable
health care costs beyond the liability created by the
Settlement Agreement. Such an assumption of risk occurs
whenever the State enters into a contract - the State assumes
the risk that it will not be able to enforce future legislation
that would undermine its prior contractSee Winstar518

U.S. at 881. If the law were otherwise, the State’s contractual
obligations could always be overridden by legislative fiat.
Parties would not enter into contracts with the State if they
faced such a risk of unilateral repudiation, and that would be
contrary to public policy and the State’s own interests.

“The state is bound, like any other party is bound, to
the contracts to which it freely and knowingly enters, and
from which it benefits.” (App. 14.)See Chun King Sales,
Inc. v. County of St. Loyi®8 N.W.2d 194, 200 (Minn. 1959)
(“[W]hen the state enters into a contract:-- its rights and
liabilities are the same as a private personfjnstar, 518
U.S. at 887 n.32 (“[T]he Government is ordinarily treated just
like a private party in its contractual dealings.”). A
government cannot use its legislative power to alter, modify,
obstruct, or violate a contract into which it has previously
entered. See, e.g.Kimberly Assocs. v. United Statez61
F.3d 864, 870 (9th Cir. 2001) (“[T]he government in its
private contracting capacity cannot exercise sovereign power
for the purpose of altering, modifying, obstructing or
violating the particular contracts into which it had entered
with private parties.” (quotation and citation omittedge
also Grass Valley Terrace v. United State$ Fed. Cl. 436,
441 (2002) (“[A]lthough the act at issue may not formally
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target particular transactions, the government is still not
relieved of its contractual obligations if ‘a measure’s impact
nonetheless falls substantially upon the government’s
contracting partners.” (quotinyVinstar 518 U.S. at 902-
03)); Alaska Pulp Corp. v. United Staje8 Fed. Cl. 655, 659
(2001) (“The archetypical repudiation ... occurs when one
party to a contract attempts to unilaterally alter the cohtyva

to condition his performance on terms that were not part of
the bargain.... The result is no different where the
government as a party to the contract commits this same sin
through subsequent legislation.” (citations omitted)). As we
explain below, these well-settled principles defeat each of the
State’s proffered defenses.

A. The Unmistakability Doctrine Does Not Apply.

The State first invokes the “unmistakability doctrine,”
which provides that, where the government enters into a
contract that purports to waive its sovereign powers, the
waiver will not be enforced unless it is stated in unmistakable
terms. See Winstar518 U.S. at 872Kimberly Assocs.261
F.3d at 869. But, as the district court held, the
unmistakability doctrine does not apply here, because the
“Settlement Agreement involves neither the eradication or
usurpation of its sovereign power.” (App. 34)Instead, the
Settlement Agreement simply grants the Settling Defendants
a release from future liabilities with respect to healthe ca
costs that the State attributes to smoking. As noted above, by
entering into this agreement, the State assumed the risk that
future legislation would create additional “liabilities of any

12 The State’s argument that the district court inmemy “interpreted the

release as surrendering sovereign powers withopityeqy the doctrine,”

State’s Br. at 26 & 26 n.12 (emphasis removed),reads the district
court’s opinion. The district court found that tBettlement Agreement
“involves neither the eradication or usurpation[thie State’s] sovereign
power” and therefore the doctrine does not ap@ipp( 16.)
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nature whatsoever” that would fall within the Release and
thus be unenforceable as to the Settling Defendants’ products.

In this respect, this case is indistinguishable from
United States v. Winstar Corp518 U.S. 839. There, the
United States Supreme Court refused to apply the
unmistakability doctrine where the contract at issue did not
purport to surrender generally the taxation power or some
other sovereign power. See id.at 887. As the Court
explained, “[s]o long as . . . a contract is reasonably construed
to include a risk-shifting component that may be enforced
without effectively barring the exercise of [the claimed
sovereign] power, the enforcement of the risk allocation
raises nothing for the unmistakability doctrine to guard
against, and there is no reason to applyldt.’at 880.

As in Winstar, the contract here did not require the
State to surrender a sovereign power. Rather, the State
granted a release to the Settling Defendants from past,
present, anduture liabilities for health care costs. In doing
so, the State assumed the risk that it would have to forgo the
enforcement of greater liabilities on the Settling Defendants
that later legislative acts may otherwise have allonwgee id.
at 881;Centex Corp. v. United Staje395 F.3d 1283, 1305
(Fed. Cir. 2005). The State’s subsequent enactment of such
legislation neither nullifies the Release nor triggers the
unmistakability doctrine; it is precisely the type of future
liability from which the Release was designed to protect the
Settling Defendants.

Moreover, even if the unmistakability doctrine applied
(which it does not), the doctrine is satisfied where, as here,
there is a clear statement of the government’s obligatiee
Winstar 518 U.S. at 875. The Settlement Agreement
explicitly releases and discharges the Settling Defendants
from “liabilities of any nature whatsoever” for health care
costs allegedly related to smoking, including “statutory”
liability.  (App. 5152.) This clear and unmistakable
agreement would satisfy the unmistakability doctrine even if
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it applied. See, e.g., Gen. Dynamics Corp. v. United States
47 Fed. Cl. 514, 547 (2000).

B. Separation of Powers Principles Are Not Violated by
Enforcement of the Settlement Agreement.

The State’s separation of powers argument, like its
unmistakability argument, is premised on the misconception
that the district court’s opinion found the Settlement
Agreement to work some “surrender” of sovereign, legislative
power. As discussed above, the district court’s opinion
contains no such finding. Rather, the plain language of the
Settlement Agreement provides the Settling Defendants and
their distributors with a release from enforcement of such a
subsequent imposition of liability as to their products.

The Attorney General had authority to enter into such
a release and to bind the State in all of its manifestatioss. A
this Court explained nearly twenty years ago, “[a]s the chief
law officer of the state, the attorney general possestes al
the powers inherent in that office at common law .... The
attorney general may institute, conduct, and maintain all such
actions and proceedings as he deems necessary for the
enforcement of the laws of this state, the preservation of
order, and the protection of legal right Humphrey ex rel.
State v. McLaren 402 N.W.2d 535, 539 (Minn. 1987)
(citation omitted). The common law authority to “conduct”
and “maintain” such actions on behalf of the State as the
Attorney General sees fit logically includes the authority to
settle such actions on behalf of the State on terms that the
Attorney General deems appropriate.

In addition to this common law authority, the Attorney
General is vested with statutory authority under Minn.
Stat. 8§ 8.31 to investigate, prosecute, and settle State claims.
Pursuant to this statutory directive, the Attorney General has
regularly entered into court-approved settlements involving
the State’s complete and full release of various clai®ee,

e.g, In re S. Minn. Ready Mix, IncNo. CX89 10963, 1989
WL 265297 (Minn. Dist. Ct. May 11, 1989)In re
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Eschenbach Optik of Am. IndNo. C2-92-809, 1992 WL
48976 (Minn. Dist. Ct. Jan. 22, 1992t re Dep’'t 56 No.
C9-92-287, 1992 WL 48974 (Minn. Dist. Ct. Jan. 9, 1992).
The district court specifically relied on this statutory
provision in approving the Settlement Agreement. (App. 73.)

Consistent with this broad common law and statutory
authority, the Attorney General brought suit on behalf of the
“State of Minnesota.” The resulting Settlement Agreement
and Release was entered into by the “State of Minnesota” and
not just the Attorney General's Office or the Executive
Branch . (App. 62.) Likewise, the Release is the “State of
Minnesota’'s Release and Discharge,” not the Attorney
General's. (App. 50.) In entering into the Release, the
Attorney General had the authority to bind, and did bind, the
State in all of its manifestations. A contrary rule would
render any settlement agreement entered into by the Attorney
General on behalf of the State unenforceable and subject to
unilateral nullification by the Legislature.

To the extent that any doubt remains, the Settlement
Agreement itself clearly defines the “State of Minnesota” to
includeall members of the Executive BranEh.Thus, even if

the Settlement Agreement did not bind the entire State (which
it does), no member of the Executive Branch canfbrce

the Health Impact Fee without violating the agreement. The
Settlement Agreement provides that the Release “shall be a
complete defense to any civil action or proceeding” brought
by the State that seeks to recover the State’s smokingerelate
health care costs. (App. 52.) Any effort by the Executive

13 The Settlement Agreement defines the “State ofrdsota” to include,
but not be limited to, “its past, present or futusglministrators,
representatives, employees, officers, attorneygntsg representatives,
officials acting in their official capacities, agses, departments,
commissions, and divisions.” (App. 51.) This d@fon encompasses
every official in the Executive Branch.
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Branch to enforce the Health Impact Fee against the Settling
Defendants and their distributors would therefore give rise to
the “complete defense” of the Release. Indeed, the State has
conceded that if the Legislature were to create a new cduse
action for recovery of the State’s health care costs, the
Release would apply to the Executive Branch’s attempt to
bring suit under such a provision, even though the legislation
itself may be valid in all respectsSeeState’s Mem. of Law

in Opp. to Defs.” Mot. at 16. There is no difference between
that situation and this case.

Finally, even if the Attorney General lacked authority
to enter into the Release (which he did not), the State’s
separation of powers argument would fail because the
Legislature acquiesced in and subsequently ratified the
Settlement Agreement. (App. 12, 15.) As this Court
explained inButler v. Hatfield 152 N.W.2d 484 (Minn.
1967), “[tlhe legislature may ratify an unauthorized contract
entered into by one of the state officials on its behalf even
though in excess of his authorityltl. at 493;see also Yaeger
v. Giguerre 23 N.wW.2d 22, 25 (Minn. 1946) (“[WIhatever
acts public officials may do or authorize to be done in the first
instance may subsequently be adopted or ratified by them
with the same effect as though properly done under previous
authority.”).

As the district court held, here the Legislature ratified
the Settlement Agreement in two ways. First, the Legisdat
ratified the Settlement Agreement “by its conduct of actively
employing settlement funds to achieve legislative purposes”
over more than seven years and never once questioning its
validity. (App. 12.) See, e.g.Butler, 152 N.W.2d at 496
(prior contract with an architect entered into on behalf of the
State by an administrative official “was ratified and given
contractual validity” when the Legislature enacted a bill
appropriating funds to pay for construction of the buildings
that the architect had designedge also Hamilton v. Dillin
88 U.S. 73, 96-97 (1874) (holding that Congress ratified
President’s collection of fee when it enacted legislation
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referring to the fee and directing that all funds arising from
the fee “be paid into the treasury”). As a result, the $tase
ratified the Settlement Agreement and cannot now dispute
that is binding and enforceabldd.j4

Second, the Legislature ratified the Settlement
Agreement by passing a “fee in lieu of settlement” on
nonsettling tobacco companies that specifically references
and endorses the Settlement AgreementSee Minn.
Stat. 8§ 297F.24. (App. 12 n.1, 15.) In that statute, the
Legislature provided that a nonsettling tobacco manufacturer
could avoid a fee that would otherwise apply to its products if
it “enter[ed] into an agreement with the state on similar
terms” to the Settlement Agreement her&ee Council of
Indep. Tobacco Mfrs. of Am. v. Sta685 N.W.2d 467, 471
(Minn. Ct. App. 2004) (appeal pending).

In sum, the Attorney General clearly had the authority
to enter into the Settlement Agreement and in doing so did
not surrender the powers of the Legislature. MoreoV&9,
any potential separation of powers argument fails in light of
the Legislature’s subsequent ratification of the Settlement
Agreement.

C. The Settlement Agreement Does Not Surrender the Power
of Taxation or Any Other Legislative Power.

As with the unmistakability doctrine and separation of
powers, the State’s argument based on Article X, Section 1 of
the Minnesota Constitution asserts that the Settlement
Agreement cannot “contract away” a Legislative power - this

14 See also City of Minneapolis v. Republic Creosotiw, 201 N.W.
414, 418 (Minn. 1924) (“It has been repeatedly halid we think with
good reason, that when a party has accepted theditsenf a contract:-- he
should not be permitted to question the validityitdj; Mesaba Aviation
v. County of Itasca258 N.W.2d 877, 880 (Minn. 1977y re Labelle’s
Trust 223 N.W.2d 400, 409 (Minn. 1974).
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time, the power to tax.SeeState’s Br. at 30-33. But once
again, Settling Defendants do not contend, nor did the district
court find, that the State surrendered its power to tax by
entering into the Settlement Agreement. While Article X,
Section 1 prevents the State from expressly contracting away
its power of taxation, it doesot give the State a license to
void any contractual obligation it desires as long as it finds a
way to do so under its “taxing” power. As this Court has
recognized, there is no constitutional prohibition against the
State assuming a contractual obligation that hasmdinect
effect on the subsequent exercise of its taxation poBee
Naftalin v. King 90 N.w.2d 185, 191 (Minn. 1958)
(“Although the legislature may not surrender, suspend, or
contract away the state’s power of taxation... there is
nothing in the constitution which prohibits the legislature
from irrevocably binding its taxing power to provide the
funds necessary to fulfill the state’s contractual obligations.”).

As the district court held, the Release in question here
“involves neither the eradication or usurpation of its
sovereign power” to tax, but instead only the State’s “assent
to a contract, of the nature and type, which the state enters
into every day in a variety of situations.” (App. 16.) At most,
the Release has an indirect effect on the Legislature’s
subsequent exercise of its taxing power and therefore does not
violate Article X, Section 1. That fact distinguishes thiseca
from Anderson v. State435 N.W.2d 74 (Minn. Ct. App.
1989). SeeState’s Br. at 32-33. A contrary interpretation
would result in the State being unable to enter into any
binding financial contract because the Legislature would
always have the unilateral power to nullify its terms through
the taxing power.

Regardless, the Minnesota Constitution’s restriction
on contracting away the power to tax is wholly inapplicable
here for another reason as well: the Health Impact Fee is i
fact a “fee” and not a “tax.” As the district court found, “[t]he
totality of all circumstances, ... as well as the statutorily
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expressed purpose, all require the conclusion that the [Health
Impact Fee] is a fee.” (App. 15.)

In determining whether an enactment is a tax or a fee,
a court must look at the statutory language, purpose, and
administration. See, e.g., Country Joe, Inc. v City of Eagan
560 N.W.2d 681, 686 (Minn. 1997) (noting purpose and
administration of statutory exaction in determining whether it
was tax or fee)S.C. ex rel. Tindal v. Block’17 F.2d 874,
887 (4th Cir. 1983) (determining that a statute is a fee as
opposed to a tax because “[tlhe clear language and structure
of the 1982 amendment indicates that its primary purpose is
regulation”). Here, (1) the statutory purpose behind the
Health Impact Fee, (2) the way it is structured and
administered, (3) the rights it implicates, and (4) the choice of
the Legislature and Executive to label it a fee all demomestrat
that the Health Impact Fee is a fee and not a tax.

First, the stated statutory purpose of the Health Impact
Fee demonstrates that it is a fee. The district court cbrrect
held that “the key to determining whether or not a particular
item is a fee or a tax is whether or not it has a direct
relationship to the costs which the reimbursement [fee] seeks”
to recoup. (App. 15.)See Country Jges60 N.W.2d at 685;
accord, e.g., Okeson v. City of Seatl® P.3d 1279, 1286
(Wash. 2003) (“[A] regulatory fee raises money ta pay for
or regulate the burden those who pay have creéated.
(emphasis added)). Here, the stated purpose of the Health
Impact Fee was to reimburse the State for specific heatth
costs caused by or associated with tobacco use. (App. 33.)
Indeed, the amount of the fee “was arrived at based on the
impact of tobacco use o[n] the state’s public funded health
programs, such as Medical Assistance, GAMC and Minnesota
Care.” (Supp. App. 167.) As the district court concluded,
“the purpose of the legislation was to seek governmental
reimbursement for the costs associated with tobacco which
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distinguishes the [Health Impact Fee] from a tax and makes it
afee.” (App. 15%

The fact that the Health Impact Fee was enacted to
reimburse the State for tobacco-related expenses and not
simply to raise revenue is underscored by the statute in which
it was passed. The Health Impact Fee was included within the
“Omnibus Health and Human Services Bill” - a bill dedicated
solely to health care.See generall\ 2005 Minn. H.F. 139.
Tellingly, the Legislature simultaneously enacted a separate
“Omnibus Tax Bill” that was dedicated solely to tax8ge
2005 Minn. H.F. 138. If the Health Impact Fee were, in fact,
a tax, its inclusion in a health care bill and not in a
simultaneously passed tax bill would run afoul of Minnesota’s
constitutional single subject requiremengeeMinn. Const.
art. IV, section 17 (“[nJo law shall embrace more than one
subject, which shall be expressed in its title.”). The district
court correctly interpreted the statute in a manner that avoided
conflict with the ConstitutionIn re Risk Level Determination
of CM, 578 N.W.2d 391, 396 (Minn. Ct. App. 1998) (A court
is obligated to adopt interpretation of statute that “stands in
harmony with the Constitution, even if the alternative

15 Instead of addressing the purpose of the HealfhatinFee, the State
argues that simply because the Health Impact Feesraevenue, it must
be a tax. SeeState’s Br. at 36-44. But both fees and taxeseragvenue;
as explained above, the pertinent question is vehmette revenue is used
for the general welfare of the public or for sonpeafic purpose. See
Country Joe, InG.560 N.W.2d at 686 (in holding that exaction was &
fee, court stated “we find it significant that reues collected from the
road unit connection charge are not earmarked yrwaay to fund projects
necessitated by new development¥grmers Ins. Group v. Comm’r of
Taxation 153 N.W.2d 236, 240 (Minn. 1967)indal, 717 F.2d at 887;
Okeson 78 P.3d at 1286 (“It is a misnomer to simply agthether the
charges raise revenue, because both taxes andat@gulfees raise
revenue.”).
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construction might otherwise seem a more accurate reflection
of legislative intent.” (citation omitted)).

Second,the Health Impact Fee is structured and
administered as a fee. Courts have found the creation of a
special fund significant in determining that an exaction is a
fee rather than a taxSee, e.g.San Juan Cellular Tel. Co. v.
Pub. Servs. Comm'n967 F.2d 683, 685 (1st Cir. 1992)
(noting that one feature of a fee, unlike a tax, is that it is
placed into a special fund to defray costs). In facGanntry
Joe, Inc. v. City of Eagarb60 N.W.2d 681, this Court, in
determining that an exaction was a tax rather than a fee, stated
“we find it significant that revenues collected from the road
unit connection charge are not earmarked in any way to fund
projects necessitated by new development, but instead fund
all major street construction, as well as repairs of mgyst
streets.”Id. at 686.

Here, money generated by the Health Impact Fee does
not go to the general Treasury, but instead goes into a special
fund called the “Health Impact Fund” for use in reimbursing
the State for costs associated with tobacco use. (App. 33.)
As the district court described, “the Human Services
Commissioner must annually certify to the Finance
Commissioner the ‘. .. tobacco use attributable costs.” Upon
receipt of that certification, the Finance Commissioner is then
mandated to transfer from the [Health Impact Fee] fund to the
general fund an amount sufficient to offset the certified
expenditures.” (App. 13 (quoting App. 33).) In other words,
the Health Impact Fee must be used to cover the health care
costs that the State believes it has incurred in a given year as a
result of tobacco use. This is the very essence of a fee.
Country Joe 560 N.W.2d at 686. As the district court
concluded, “[tijhe mechanism by which the funds are
collected by the $.75 [Health Impact Fee] also militate[s]
against finding that it is a tax, rather than a fee.” (App. 13.)

In this regard,San Juan Cellular Telephone Co. v.
Public Services Commissio®67 F.2d 683, is directly on



84a

point. There, the court concluded that a statute was a fee
when (1) the money was used to defray expenses generated
by the industry against which the fee was levied, (2) a
regulatory agency assessed the fee, and (3) the fee was
deposited into a special funidl. at 686. As ifSan Juanthe

State here enacted the Health Impact Fee to defray it$healt
care costs attributable to smoking and to discourage the use of
tobacco, required a regulatory agency to assess such costs,
and deposited the monies in a special fund. As a regulatory
measure enacted for a specified purpose, the Health Impact
Fee is a fee and not a taySee also State v. Hovorkal0

N.W. 870 (Minn. 1907);Ramaley v. City of St. PauB3
N.W.2d 19, 22 (Minn. 1948).

The State relies on the Washington Supreme Court’s
decision inOkeson v. City of Seattl@8 P.3d 1279, for the
proposition that the segregation of revenue in a separate fund
does not make an enactment a fee. Although in that case
there was a special fund, there was no regulatory purpose for
the exaction, which was instead a general revenue raising
mechanism.ld. at 1286-87. Accordingly, the court noted that
the creation of a fund weighed in favor of the finding of the
law to be a fee but did not mandate such a findidg. Other
factors militated in favor of characterizing the exactionxa ta
Here, however, the Health Impact Fee not only goes into a
separate fund, but also serves the express regulatory purpose
of requiring an industry to reimburse the State for the alleged
burden (health care expenses) created by that induSkeg,

e.g, San Juan Cellular Tel. C0967 F.2d at 685. Indeed, the
Okesoncourt specifically recognized that a regulatory fee is
one that “raises money to --- pay for or regulate the burden
those who pay have created.id. at 1286. Okesonthus
supports, rather than undercuts, the argument that the Heath
Impact Fee is a “fee” and not a “tax.”

Third, the Health Impact Fee implicates the “right or
privilege to engage” in the business of tobacco-product
distribution, and is therefore a feeSee State’s Br. at 36
(quoting Ramaley v. St. PauB3 N.W.2d 19, 21-22 (Minn.
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1948)). Distributors must pay the fee in order to receive
stamps, which must be affixed to tobacco products prior to
sale. (App. 33.) (adopting the enforcement mechanism of
chapters 270C and 297F) As the State admits, failing to affix
the stamps prior to sale can result in the revocation of the
distributor’s license to sell tobacco products in the St&kee
State’s Br. at 38, 39 n.23; App. 34; Minn. Stat. § 297F.03(1)
& (7); see alsdGov.’s Br. at 19. These provisions make clear
that the Health Impact Fee implicates “the licensing or
regulation of the [cigarette] business,” such that it is a fee.
Ramaley 33 N.W.2d at 21.

Finally, it bears emphasizing that the legislation
specifically labels the Health Impact Fee as a fee. (BB)p.
When proposing the Health Impact Fee, to demonstrate that it
was legally a “fee” and not a “tax,” the Governor released a
publication of the Minnesota Department of Revenue entitled
“Use of Fees vs. Taxes.” (Supp. App. 171.) In this
publication, the Department of Revenue distinguished the
features of fees from those of taxes, specifically notingahat
fee “approximate[s] the costs incurred by, or imposed on,
government” by an industry. Ifl.) After debate and due
consideration, the Legislature agreed, passing the Health
Impact Fee as a “fee.” (App. 33.) That legislative
determination likewise makes clear that the Health Impact
Fee is a fee and not a tax and that, therefore, Article X,
Section | would not apply here even if the Settlement
Agreement purported to surrender the State’s taxation power
(which it does not).

CONCLUSION

Respondents Settling Defendants and Defendants’
Distributors respectfully request that this Court affirm the
judgment of the district court.

Dated: March 2, 2006

Respectfully submitted,
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Philip Morris USA Inc.

By: /s/

PETER SIPKINS (#101540)
EDWARD B. MAGARIAN (#208796)
Dorsey & Whitney LLP

50 South Sixth Street, Suite 1500
Minneapolis, MN 55402-1498

(612) 340-2600

DAVID F. HERR (#44441)

MARY R. VASALY (#152523)

Maslon Edeman Borman & Brand, LLP
3300 Wells Fargo Center

90 South Seventh Street

Minneapolis, MN 55402

(612) 672-8200

MURRAY GARNICK
GEOFFREY J. MICHAEL
Arnold & Porter LLP

555 Twelfth Street, NW
Washington, DC 20004-1206
(202) 942-5000

ANAND AGNESHWAR
Arnold & Porter LLP

399 Park Avenue

New York, NY 10022-4690
(212) 715-1000

R. J. Reynolds Tobacco Company

By: /s/

WALTER A. PICKHARDT (#86782)
DANIEL J. CONNOLLY (#197427)
Faegre & Benson LLP
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2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, MN 55402-3901
(612) 766-7000

STEPHEN R. PATTON
ELLI LEIBENSTEIN
JONATHAN E. MOORE
Kirkland & Ellis LLP

200 East Randolph
Chicago, IL 60601
(312) 861-2000

Respondents A.H. Hermel Candy &
Tobacco Co.; Henry’s Foods, Inc.;
Sandstrom’s, Inc.; Johnson Candy and
Tobacco Co. of Brainerd, Inc.; M.
Amundson Cigar & Candy Company
LLP; The Watson Companies, Inc.;
Granite City Jobbing Company, Inc.;
Minter-Weisman Co.; Segal Wholesale,
Inc.; and Tyler Wholesale, Inc.

By: /s/

RANDY G. GULLICKSON (#185607)
JANEL M. DRESSEN (#302818)
Anthony Ostlund & Baer, P.A.

90 S. 7th Street, Suite 3600
Minneapolis, MN 55402

(612) 349-6969

Respondent Lorillard Tobacco Company

By: /s/

WALTER A. PICKHARDT (#86782)
DANIEL J. CONNOLLY (#197427)
Faegre & Benson LLP
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2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, MN 55402-3901
(612) 766-7000

ANDREW J. HAILE
JENNIFER K. VAN ZANT
Brooks, Pierce, McLendon,
Humphrey & Leonard L.L.P.
P.O. Box 26000
Greensboro, NC 27420
(336) 373-8850
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APPENDIX H -- MOTION FOR ENFORCEMENT OF
SETTLEMENT AGREEMENT BEFORE THE
MINNESOTA DISTRICT COURT

STATE OF MINNESOTA
COUNTY OF RAMSEY DISTRICT COURT
SECOND JUDICIAL DISTRICT

THE STATE OF MINNESOTA, BY HUBERT H.
HUMPHREY lII, ITS ATTORNEY GENERAL,

and
BLUE CROSS AND BLUE SHIELD OF MINNESOTA,
Plaintiffs,
VS.

PHILIP MORRIS USA, INC., R.J. REYNOLDS TOBACCO
COMPANY, BROWN & WILLIAMSON TOBACCO
CORPORATION, B.A.T. INDUSTRIES P.L.C., BRITISH-
AMERICAN TOBACCO COMPANY LIMITED, BAT
(U.K. & EXPORT) LIMITED, LORILLARD TOBACCO
COMPANY, THE AMERICAN TOBACCO COMPANY,
LIGGETT GROUP, INC., THE COUNCIL FOR TOBACCO
RESEARCH-U.S.A,, INC., and THE TOBACCO
INSTITUTE, INC.

Case Type: Other Civil
Court File No. C1-94-8565

DEFENDANTS’ AND DEFENDANTS’ DISTRIBUTORS’
NOTICE OF MOTION AND MOTION FOR
ENFORCEMENT OF SETTLEMENT AGREEMENT

PLEASE TAKE NOTICE that on September , 2005,
00 __.m., before the Honorable Michael F. Fetsch, at the
Ramsey County District Court, Philip Morris USA, R.J.
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Reynolds Tobacco Company (“RJRT”), and Lorillard
Tobacco Company (“Lorillard”) (collectively referred to as
the “Settling Defendants”) and the distributors of Settling
Defendants’ products, A.H. Hermel, Candy & Tobacco Co.;
Henry’'s Foods, Inc.; Sandstrom’s, Inc.; Johnson Candy and
Tobacco Company of Brainerd, Inc.; M. Amundson Cigar &
Candy Company, LLP; The Watson Companies, Inc.;
Granite City Jobbing Company, Inc.; Minter-Weisman Co.,
and Segal Wholesale, Inc. (“Distributors”) will bring a
motion for an order enforcing the Settlement Agreement and
Stipulation for Entry of Consent Judgment executed with the
State of Minnesota entered in this action and approved by
this Court on May 8, 1998. In support of this Motion, the
Settling Defendants and their Distributors state as follows:

1. On May 8, 1998, the Settling Defendants entered

into a Settlement Agreement and Stipulation for Entry of

Consent Judgment (the “Settlement Agreement”) with the

State of Minnesota to resolve litigation brought against the

Settling Defendants and other tobacco product manufacturers
by the State and to resolve any past, current, or future claims
the State may have for recovery of health care costs alleged|

attributable to tobacco use or exposure. On May 8, 1998,
this Court signed a Consent Judgment approving the
Settlement Agreement, and on May 19, 1998, the Court
Administrator entered judgment.

2. The Settlement Agreement obligates the State to

release and forever discharge all Defendants
and their . . . distributors . . . from any and all
liabilities whatsoever . . . whether legal,
equitable or statutory (“Claims”) that the State
of Minnesota . . . ever had, now has or
hereafter can, shall, or may have, as follows:
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b. for future conduct, only as to
monetary Claims directly or indirectly based
on, arising out of or in any way related to, in
whole or in part, the use of or exposure to
Tobacco Products manufactured in the
ordinary course of business, including without
limitation any  future claims  for
reimbursement for health care costs allegedly
associated with use of or exposure to Tobacco
Products.

Settlement Agreement 8 III.B (the “Release Provision”).

3.

The Settlement Agreement further obligates the

State “to support the integrity and enforcement of the terms
of this Settlement Agreement.” Settlement Agreement 8§ V.|
(the “Express Warranty of Good Faith and Fair Dealing”).

4.

In signing the Settlement Agreement, the State

agreed that the Settlement Agreement “shall constitute a
valid and binding contractual obligation, enforceable in
accordance with its terms.” Settlement Agreement § V.A.
The Settlement Agreement requires that “any disputes under
this Settlement Agreement, including without limitation any
claims for breach or enforcement of this Settlement
Agreement, [must be presented] exclusively to [the District
Court of Ramsey County, Second Judicial District],” which
“retain[s] jurisdiction for the purposes of implementing and
enforcing this Settlement Agreement.” Settlement
Agreement § |.A.

5.

Effective August 1, 2005, the State imposed a

“Tobacco Health Impact Fee” (the “HIF”) on *“cigarette
distributors and tobacco products distributors to recover for
the state health costs related to or caused by tobacco use.”
SeeMinn. H.F. 139 (2005 Special Sess.), Art. 4 8§ 2(1). The
statute contains no exemptions for products manufactured by
the Settling Defendants.



92a

6. The imposition of the HIF on the Settling
Defendants’ products would violate material terms of the
Settlement Agreement, including its Release Provision and
its Express Warranty of Good Faith and Fair Dealing. By
impairing the State’'s obligations under the Settlement
Agreement, imposition of the HIF would also violate the
Contracts Clauses of the Minnesota and United States
Constitutions.  Minn. Constit. Art. I, 8 11 (“[n]Jo law
impairing the obligation of contracts shall be passed.”) &
U.S. Constit. Art. |, 8 10, cl. 1 (“No State shall . . . pass any .
. . Law impairing the Obligation of Contracts.”).

7. Due to the State’s imminent enforcement of the
HIF, the statute’s clear violation of the terms of the
Settlement Agreement, and the importance of the
Constitutional issues raised herein, Settling Defendants and
their Distributors respectfully request that the Court consider
this motion on an expedited basis, that a hearing be
scheduled promptly, and that there be no continuations or
delays prior to a prompt ruling on the Motion.

8. For these reasons and for those stated in the
accompanying Memorandum of Law, the Settling
Defendants and their Distributors move this Court for an
Order declaring that the release is applicable to the HtF a
serves as a complete bar and defense to any attempt by the
State to collect the HIF with respect to Settling Defendants
products. In the alternative, the Settling Defendants and their
Distributors move this Court for an Order declaring that the
State has breached the Settlement Agreement and ordering
compliance with the agreement; and declaring that the HIF
violates the Contracts Clauses of the United States and
Minnesota Constitutions.

9. This Motion is based upon the Memorandum of
Law in Support of Defendants’ and Defendants’ Distributors’
Motion for Enforcement of Settlement Agreement, the
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Affidavit of Edward Magarian and attached exhibits, the
proposed order, and all the files and pleadings herein.

Dated: August 26, 2005
Respectfully submitted,

PHILIP MORRIS USA

By: /s/
Peter Sipkins (#0101540)
Edward Magarian (#0208796)
Dorsey & Whitney LLP
Suite 1500
50 South Sixth Street
Minneapolis, MN 55402-1498
(612) 340-2600

Murray Garnick

Arnold & Porter

555 Twelfth Street, NW
Washington, DC 20004-1206
(202) 942-5000

Anand Agneshwar

Arnold & Porter

399 Park Avenue

New York, NY 10022-4690
(212) 715-1000

R.J. REYNOLDS TOBACCO COMPANY

By: /s/
Walter A. Pickhardt (#86782)
Daniel J. Connolly (#197427)
Faegre & Benson LLP
2200 Wells Fargo Center
90 South Seventh Street
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Minneapolis, MN 55402-3901
(612) 766-7000

Stephen R. Patton, P.C.
Elli Leibenstein
Jonathan E. Moore
Matthew T. Stamps
Kirkland & Ellis LLP
200 East Randolph
Chicago, lllinois 60601
(312) 861-2000

LORILLARD TOBACCO COMPANY

By: /s/
Walter A. Pickhardt (#86782)
Daniel J. Connolly (#197427)
Faegre & Benson LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402-3901
(612)766-7000

Andrew J. Haile

Brooks, Pierce, McLendon,

Humphrey & Leonard L.L.P.

P.O. Box 26000

Greensboro, NC 27420
(336) 373.8850

A.H. HERMEL CANDY & TOBACCO CO.; HENRY'S
FOODS, INC.; SANDSTROM'’S INC.; JOHNSON CANDY
AND TOBACCO COMPANY OF BRAINERD, INC.; M.
AMUNDSON CIGAR & CANDY COMPANY LLP; THE
WATSON COMPANIES, INC., GRANITE CITY
JOBBING COMPANY, INC., MINTER-WEISMAN CO.,
AND SEGAL WHOLESALE, INC.
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By: /s/
Randy G. Gullickson (#1856607)
Janel M. Dressen, (#302818)
Anthony Ostlund & Baer, P.A.
90 S. 7th Street, Suite 3600
Minneapolis, MN 55402
(612) 349-6969
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APPENDIX | -- SETTLEMENT AGREEMENT AND
STIPULATION FOR ENTRY OF CONSENT
JUDGMENT

STATE OF MINNESOTA DISTRICT COURT
COUNTY OF RAMSEY
SECOND JUDICIAL DISTRICT

THE STATE OF MINNESOTA, BY HUBERT H.
HUMPHREY llI, ITS ATTORNEY GENERAL, and BLUE
CROSS AND BLUE SHIELD OF MINNESOTA,

Plaintiffs,
VS.

PHILIP MORRIS INCORPORATED, R.J. REYNOLDS
TOBACCO COMPANY, BROWN & WILLIAMSON
TOBACCO CORPORATION, B.A.T. INDUSTRIES P.L.C.,
BRITISH-AMERICAN TOBACCO COMPANY LIMITED,
BAT (U.K. & EXPORT) LIMITED, LORILLARD
TOBACCO COMPANY, THE AMERICAN TOBACCO
COMPANY, LIGGETT GROUP, INC., THE COUNCIL
FOR TOBACCO RESEARCH-U.S.A., INC., and THE
TOBACCO INSTITUTE, INC.,

Defendants.
Civil Case No. C1-94-8565
May 8, 1998

SETTLEMENT AGREEMENT AND STIPULATION FOR
ENTRY OF CONSENT JUDGMENT

THIS SETTLEMENT AGREEMENT  AND
RELEASE (“Settlement Agreement”) is made as of the date
hereof, by and among the parties hereto, as indicated by their
signatures below, to settle and resolve with finality all ck&im
of the State of Minnesota relating to the subject matter of this



97a

action which have been or could have been asserted by the
State of Minnesota.

WHEREAS, the State of Minnesota, through its
Attorney General Hubert H. Humphrey lll, and Blue Cross
and Blue Shield of Minnesota, commenced this action on
August 17, 1994, asserting various claims for monetary,
equitable and injunctive relief on behalf of the State of
Minnesota and Blue Cross and Blue Shield of Minnesota
against certain tobacco manufacturers and others as
Defendants;

WHEREAS, the Defendants have denied each and
every one of Plaintiffs’ allegations of unlawful conduct or
wrongdoing and have asserted a number of defenses to
Plaintiffs’ claims, which defenses have been contested by
Plaintiffs;

WHEREAS, the parties hereto wish to avoid the
further expense, delay, inconvenience, burden and uncertainty
of continued litigation of this matter (including appeals from
any verdict), the State of Minnesota and the Settling
Defendants have agreed to settle this litigation pursuant to
terms which will achieve for the State of Minnesota (and thus
for the people of the State of Minnesota) significant funding
for the advancement of public health, the implementation of
important tobacco-related public health measures in
Minnesota, as well as funding for national research dedicated
to studying and significantly reducing the use of Tobacco
Products by youth;

WHEREAS, the State of Minnesota and Settling
Defendants have agreed to settle this lawsuit on terms set
forth in this Settlement Agreement and Stipulation for Entry
of Consent Judgment and the attached Consent Judgment;

WHEREAS, the parties have further greed to jointly
petition the Court for approval of the Consent Judgment, on
the grounds that settlement would be in the public interest;
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NOW, THEREFORE, BE IT KNOWN THAT, in
consideration of the payments to be made by the Settling
Defendants, the dismissal and release of claims by the State
of Minnesota and such other consideration as described
herein, the sufficiency of which is hereby acknowledged, the
parties hereto, acting by and through their authorized agents,
memorialize and agree as follows:

l. GENERAL PROVISIONS
A. Jurisdiction.

The State and the Settling Defendants acknowledge
that this Court has jurisdiction over the subject matter of this
action and over each of the parties to this Settlement
Agreement, and that this Court shall retain jurisdiction for the
purposes of implementing and enforcing this Settlement
Agreement. The parties hereto agree to present any disputes
under this Settlement Agreement, including without limitation
any claims for breach or enforcement of this Settlement
Agreement, exclusively to this Court. The Court may, upon
the State’s application, enter a Consent Judgment in the form
attached hereto as Exhibit A. The cumulative terms of this
Settlement Agreement and Stipulation for Entry of Consent
Judgment, and the attached Consent Judgment, may be
referred to for convenience as this “Agreement” or
“Settlement Agreement.”

B. Voluntary Agreement of the Parties.

The State and the Settling Defendants acknowledge
and agree that this Settlement Agreement is voluntarily
entered into by all parties hereto as the result of armigtten
negotiations during which all such parties were represented
by counsel. The State and Settling Defendants understand
that Congress may enact legislation dealing with some of the
issues addressed in this Agreement. Settling Defendants and
their assigns, affiliates, agents, and successors hereby waive
any right to challenge this Agreement or the Consent
Judgment, directly or through third parties, on the ground that
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any term hereof is unconstitutional, outside the power or
jurisdiction of the Court, preempted by or in conflict with any
current or future federal legislation (except where non-
economic terms of future federal legislation are
irreconcilable).

C. Definitions.

For the purposes of this Settlement Agreement and attached
Consent Judgment, the following terms shall have the
meanings set forth below:

1. “State” or “State of Minnesota” means the State of
Minnesota acting by and through its Attorney General,
2. “Blue Cross” means BCBSM, Inc., d/b/a Blue Cross

and Blue Shield of Minnesota, and all of its administrators,
representatives, employees, directors, officers, agents,
attorneys, parents and divisions;

3. “Settling Defendants” means those Defendants in this
action that are signatories hereto;

4, “Defendants” means Philip Morris Incorporated, R.J.
Reynolds Tobacco Company, Brown & Williamson Tobacco
Corporation, B.A.T Industries P.L.C., British-American
Tobacco Company Limited, BAT (U.K. and Export) Limited,
Lorillard Tobacco Company, The American Tobacco
Company, The Council for Tobacco Research-U.S.A., Inc.,
and the Tobacco Institute, Inc. and their successors and
assigns;

5. “Consumer Price Index” shall mean the Consumer
Price Index for All Urban Consumers, for the most recent
twelve-month period for which such percentage information
is available as published by the Bureau of Labor Statistics of
the U.S. Department of Labor.

6. “Court” means the District Court of the State of
Minnesota, County of Ramsey, Second Judicial District;
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7. “Market Share” means a Settling Defendant’s
respective share of sales of cigarettes by unit for consumption
in the United States during (i) with respect to payments made
pursuant to Paragraph II.D. of this Settlement Agreement, the
calendar year ending on the date on which the payment at
issue is due, regardless of when such payment is made, and
(i) with respect to all other payments made pursuant to this
Settlement Agreement, the calendar year immediately
preceding the year in which the payment at issue is due,
regardless of when such payment is made;

8. “Cigarettes” means any product which contains
nicotine, is intended to be burned or heated under ordinary
conditions of use, and consists of or contains (i) any roll of
tobacco wrapped in paper or in any substance not containing
tobacco; or (ii) tobacco, in any form, that is functional in the
product, which, because of its appearance, the type of tobacco
used in the filler, or its packaging and labeling, is likely¢o b
offered to, or purchased by, consumers as a cigarette; or (iii)
any roll of tobacco wrapped in any substance containing
tobacco which, because of its appearance, the type of tobacco
used in the filler, or its packaging and labeling, is likely¢o b
offered to, or purchased by, consumers as a cigarette
described in subparagraph (i) of this paragraph;

9. “Smokeless Tobacco” means any powder that consists
of cut, ground, powdered, or leaf tobacco that contains
nicotine and that is intended to be placed in the oral cavity;

10. “Tobacco Products” means Cigarettes and Smokeless
Tobacco;
11. “Billboards” includes billboards, as well as all signs

and placards in arenas and stadiums, whether open-air or
enclosed. “Billboards” does not include (1) any

advertisements placed on or outside the premises of retail
establishments which sell tobacco products, or any retail
point-of-sale; and (2) billboards or advertisements in

connection with the sponsorship by the Defendants of any
entertainment, sporting or similar event, such as NASCAR,
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that appears in the State of Minnesota as part of a national or
multi-state tour;

12. “Children” or “youth” means persons under the age of
18;
13. “Depository,” unless otherwise specified, means the

Minnesota document depository established by the Court’s
Order dated June 16, 1995. “Depositories” includes both the
Minnesota depository and the Guildford, U.K. document
depository established by the Court’s Order dated September
6, 1995;

14. “Transit Advertisements” means advertising on
private or public vehicles and all advertisements placed at, on
or within any bus stop, taxi stand, waiting area, train station,
airport or any similar location. “Transit Advertisements” does
not include any advertisements placed on or outside the
premises of retail establishments licensed to sell Tobacco
Products or any retail point-of-sale;

15. “Special State Counsel” means Robins, Kaplan, Miller
& Ciresi L.L.P. or a successor, if any; and

16. “Final Approval” means the date on which this
Settlement Agreement and the form of State Escrow
Agreement are approved by the Court. At the time of such
approval, the settlement between the parties is final.

Il. SETTLEMENT PAYMENTS
A. Settlement Receipts.

The payments to be made by the Settling Defendants
under this Settlement Agreement are in satisfaction of all of
the State of Minnesota’s claims for damages incurred by the
State in the year of such payment or earlier years related t
the subject matter of this action, including, without limitation,
claims for equitable and injunctive relief, claims for health
care expenditures and claims for punitive damages, except
that no part of any payment under this Settlement Agreement
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is made in settlement of an actual or potential liabilityor
fine, penalty (civil or criminal) or enhanced damages.

B. Settlement Payments to the State of Minnesota.

Each Settling Defendant severally shall cause to be
paid to an account designated in writing by the State of
Minnesota in accordance with and subject to paragraph Il.E.
of this Settlement Agreement, the following amounts: the
amount listed for it in Schedule A hereto, such amount
representing its share of $240,000,000, to be paid on or before
September 5, 1998; pro rata in proportion to its Market Share,
its share of $220,800,000, to be paid on or before January 4,
1999; pro rata in proportion to its Market Share, its share of
$242,550,000, to be paid on or before January 3, 2000; pro
rata in proportion to its Market Share, its share of
$242,550,000, to be paid on or before January 2, 2001; pro
rata in proportion to its Market Share, its share of
$242,550,000, to be paid on or before January 2, 2002; and
pro rata in proportion to its Market Share, its share of
$121,550,000, to be paid on or before January 2, 2003. The
payments made by the Settling Defendants pursuant to this
Paragraph shall be adjusted upward by the greater of 3% or
the Consumer Price Index applied each year on the previous
year, beginning with the payment due to be made on or before
January 3, 2000. The payments due to be made by the
Settling Defendants pursuant to this Paragraph on or before
January 3, 2000, on or before January 2, 2001, on or before
January 2, 2002, and on or before January 2, 2003, will also
be decreased or increased, as the case may be, in accordance
with the formula for adjustments of payments as set forth in
Appendix A. The payments due to be made by the Settling
Defendants pursuant to this Paragraph on or before September
5, 1998, and on or before January 4, 1999, shall not be subject
to inflation escalation and volume adjustments described in
the preceding sentences.

In the event that any of the Settling Defendants fails to
make any payment required of it pursuant to this Paragraph (a
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“Defaulting Defendant”) by the applicable date set forth in
this paragraph 1.B. (a “Missed Payment”), the State of
Minnesota shall provide notice to each of the Settling
Defendants of such non-payment. The Defaulting Defendant
shall have 15 days after receipt of such notice to pay the
Missed Payment, together with interest accrued from the
original applicable due date at the prime rate as published in
the Wall Street Journal on the latest publication date on or
before the date of default plus 3%. If the Defaulting
Defendant does not make such payment within such 15-day
period, the State of Minnesota shall provide notice to each of
the Settling Defendants of such continued non-payment. Any
or all of the Settling Defendants (other than the Defaulting
Defendant) shall thereafter have 15 days after receipt of such
notice to elect (in such Settling Defendant’s or such Settling
Defendants’ sole and absolute discretion) to pay the Missed
Payment, together with interest accrued from the original
applicable due date at the prime rate as published in the Wall
Street Journal on the latest publication date on or before the
date of default plus 3%. In the event that the State of
Minnesota does not receive the Missed Payment, together
with such accrued interest, within such additional 15-day
period, all payments required to be made by each of the
respective Settling Defendants pursuant to this Paragraph
shall at the end of such additional 15-day period be
accelerated and shall immediately become due and owing to
the State of Minnesota from each Settling Defendant pro rata
in proportion to its Market Share; provided, however, that any
such accelerated payments (a) shall all be adjusted upward by
the greater of (i) the rate of 3% per annum or (ii) the actual
total percent change in the CPI, in either instance for the
period between January 1 of the year in which the
acceleration of payments pursuant to this Paragraph occurs
and the date on which such accelerated payments are due
pursuant to this subsection, and (b) shall all immediately be
adjusted in accordance with the formula for adjustments of
payments set forth in Appendix A.
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Nothing in this Paragraph shall be deemed under any
circumstance to create any obligation on the part of any
Settling Defendant to pay any amount owed or payable to the
State of Minnesota by any other Settling Defendant. All
obligations of the Settling Defendants pursuant to this
Paragraph are intended to be and shall remain several, and not
joint.

C. Public Health Foundation.

The Attorney General will propose, and the Settling
Defendants have agreed not to oppose, that the Legislature
appropriate to a foundation one-half the payments due in
September 1998, and in January of the years 1999 through
2003, to be used for such activities as the directors of the
foundation may determine will diminish the human and
economic consequences of tobacco use. It is contemplated
that the directors of the foundation will include public
representatives, and representatives of such groups as the
American Lung Association, Minnesota Chapter; the
University of Minnesota School of Public Health; the
Minnesota SmokeFree 2000 Coalition; the American Cancer
Society, Minnesota Division; the American Heart
Association, Minnesota Chapter; the Association for Non-
Smokers’ Rights--Minnesota; and the Mayo Clinic Nicotine
Dependence Center.

D. Annual Payments.

Each of the Settling Defendants agrees that, beginning
on December 31, 1998, and annually thereafter on December
31st of each year after 1998 (subject to final adjustment
within 30 days), it shall severally cause to be paid to an
account designated in writing by the State of Minnesota in
accordance with and subject to paragraph II.E. of this
Settlement Agreement, pro rata in proportion to its respective
Market Share, its share of 2.55% of the following amounts (in
billions):
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Year (119981199922000220012200222003 There-
after

1 2 3 4 5 6

Amount/$4B |$4.5E$5B |$6.56/$6.5B|$8B |$8B

The payments made by Settling Defendants pursuant to this
Paragraph shall be adjusted upward by the greater of 3% or
the Consumer Price Index applied each year on the previous
year, beginning with the annual payment due on December
31, 1999. Such payments will also be decreased or increased,
as the case may be, beginning with the annual payment due
on December 31, 1999, in accordance with the formula for

adjustments of payments set forth in Appendix A.

E. Payment of Settlement Proceeds.

Any payment made pursuant to this Settlement
Agreement shall be made to an account designated in writing
by the State of Minnesota or the Court, as applicable;
provided that after Final Approval, if the Court’'s approval is
challenged by any third party, payments due to be made shall
be paid into a special escrow account (the “State Escrow
Account”), and held in escrow pursuant to this Section V.B.
and the State Escrow Agreement.

F. Adjustments in Event of Federal Legislation.

The enactment of federal tobacco- related legislation
shall not affect the payments required by this Agreement
except as follows:

1. If federal tobacco-related legislation providing for the
resolution or other disposition of State Attorney General
actions brought against tobacco companies is enacted on or
before November 30, 2000, and if such legislation provides
for payment(s) by tobacco companies (whether by settlement
payment, tax or any other means), all or part of which is made
available to States, the State of Minnesota shall elect to
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receive any funds that are (i) unrestricted as to their use, or
(i) are restricted to any form of health care or to ase
related to tobacco (collectively “Federal Settlement Funds”),
and Settling Defendants shall receive a dollar-for-dollar offset
up to the full amount of payments required under Section II1.D
of this Agreement for any and all Settlement Funds received
by the State of Minnesota, until all Federal Settlement Funds
provided however:

a. There shall be no offset to payments required by this
Agreement on account of any federal program, subsidies,
payments, credits or other aid to the State which are not
conditioned or tied to the settlement of a state tobacco-related
suit or the relinquishment of state tobacco-related claims;

b. The State relinquishes no rights or benefits under this
Agreement except for payments subject to the offset;

C. There are no federally imposed preconditions to the
receipt of Federal Settlement Funds other than

(i) the settlement of any state tobacco-related lawsuiher t
relinquishment of state tobacco-related claims,

(i) actions or expenditures related to tobacco, including but
not limited to, education, cessation, control or enforcement, or

(i) actions or expenditures related to health care;

d. If Settling Defendants enter into any pre-verdict
settlement agreement (subsequent to the date of this
Agreement) of similar litigation brought by a non-federal
governmental plaintiff which does not require such an offset,
this Section is null and void;

e. If Settling Defendants enter into any pre-verdict
settlement agreement (subsequent to the date of this
Agreement) of similar litigation brought by a non- federal
governmental plaintiff which has an offset term more
favorable to the plaintiff, this Settlement Agreement shall, at
the option of the Office of the Attorney General of the State
of Minnesota, be revised to include a comparable term.
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2. Nothing in this section is intended to or shall reduce
the total amounts payable to the State under this Agreement
by Settling Defendants beyond the amount of Federal
Settlement Funds actually received by the State of Minnesota.

II. DISMISSAL OF CLAIMS AND RELEASES
A. State of Minnesota’s Dismissal of Claims.

Upon approval of this Settlement Agreement by the
Court, the Court shall enter a Final Judgment dismissing with
prejudice all claims as to all Defendants.

This Agreement resolves all claims between the State
and the Defendants, except for issues pending before the court
pertaining to the discoverability or production of documents
for which the Defendants reserve their rights of appeal.

B. State of Minnesota’s Release and Discharge.

Upon Final Approval, the State of Minnesota shall
release and forever discharge all Defendants and their present
and former parents, subsidiaries (whether or not wholly
owned) and affiliates, and their respective divisions,
organizational units, officers, directors, employees,
representatives, insurers, suppliers, agents, attorneys and
distributors (and the predecessors, heirs, executors,
administrators, successors and assigns of each of the
foregoing) from any and all manner of civil claims, demands,
actions, suits and causes of action, damages whenever
incurred, liabilities of any nature whatsoever, including civil
penalties, as well as costs, expenses and attorneys’ fees,
known or unknown, suspected or unsuspected, accrued or
unaccrued, whether legal, equitable or statutory (“Claims”)
that the State of Minnesota (including any of its past, present
or future administrators, representatives, employees, officers,
attorneys, agents, representatives, officials acting in their
official capacities, agencies, departments, commissions, and
divisions, and whether or not any such person or entity
participates in the settlement), whether directly, indirectly,
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representatively, derivatively or in any other capacity, ever
had, now has or hereafter can, shall or may have, as follows:

a. for past conduct, as to any Claims relating to the
subject matter of this action which have been asserted or
could be asserted now or in the future in this action or a
comparable Federal action by the State; and

b. for future conduct, only as to monetary Claims
directly or indirectly based on, arising out of or in any way
related to, in whole or in part, the use of or exposure to
Tobacco Products manufactured in the ordinary course of
business, including without limitation any future claims for
reimbursement for health care costs allegedly associated wit
use of or exposure to Tobacco Products;

(such past and future Claims hereinafter referred to as the
“Released Claims”); provided, however, that the foregoing
shall not operate as a release of any person, party or entity
(whether or not a signatory to this Agreement) as to any of the
obligations undertaken in this Agreement in connection with a
monetary breach or default of this Agreement.

The State of Minnesota hereby covenants and agrees
that it shall not hereafter sue or seek to establish civilliabi
against any person or entity covered by the release provided
under Paragraph III.B based, in whole or in part, upon any of
the Released Claims, and the State of Minnesota agrees that
this covenant and agreement shall be a complete defense to
any such civil action or proceeding.

C. Settling Defendants’ Release and Discharge.

Upon Final Approval, Settling Defendants shall
release and forever discharge the State of Minnesota
(including any of its past, present or future administrators,
representatives, employees, officers, attorneys, agents,
representatives, officials acting in their official capasitie
agencies, departments, commissions, and divisions, and
whether or not any such person or entity participates in the
settlement) from any and all manner of civil claims, demands,
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actions, suits and causes of action, damages whenever
incurred, liabilities of any nature whatsoever, including costs,
expenses, penalties and attorneys’ fees, known or unknown,
suspected or unsuspected, accrued or unaccrued, whether
legal, equitable or statutory, arising out of or in any way
related to, in whole or in part, the subject matter of the
litigation of this lawsuit, that Settling Defendants (including
any of their present and former parents, subsidiaries,
divisions, affiliates, officers, directors, employees, witnesses
(fact or expert), representatives, insurers, agents, attorneys
and distributors and the predecessors, heirs, executors,
administrators, successors and assigns of each of the
foregoing, and whether or not any such person participates in
the settlement), whether directly, indirectly, representatjvely
derivatively or in any other capacity, ever had, now has or
hereafter can, shall or may have.

D. Limited Most-Favored Nation Provision.

In partial consideration for the monetary payments to
be made by the Settling Defendants pursuant to this
Settlement Agreement, the State of Minnesota agrees that if
the Settling Defendants enter into any future pre-verdict
settlement agreement of other similar litigation brought by a
non-federal governmental plaintiff on terms more favorable to
such non-federal governmental plaintiff than the terms of this
Settlement Agreement (after due consideration of relevant
differences in population or other appropriate factors), the
terms of this Settlement Agreement shall not be revised
except as follows: to the extent, if any, such other pre-verdict
settlement agreement includes terms that provide

(@ for joint and several liability among the Settling
Defendants with respect to monetary payments to be made
pursuant to such agreement;

(b) a guarantee by the parent company of any of the Settling
Defendants or other assurances of payment or creditors’
remedies with respect to monetary payments to be made
pursuant to such agreement; or
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(c) for the implementation of non-economic tobacco-related
public health measures different from those contained in this
Settlement Agreement, then this Settlement Agreement shall,
at the option of the Office of the Attorney General of the State
of Minnesota, be revised to include terms comparable to such
terms.

V. DEFENDANTS’ ASSURANCES

Settling Defendants agree not to directly or indirectly,
including through any third party or affiliate:

1. Oppose the passage of those future Minnesota
legislative proposals or administrative rules intended by their
terms to reduce tobacco use by children listed on Schedule B.
(The foregoing does not prohibit Settling Defendants from
resisting enforcement of, or suing for declaratory or
injunctive relief with respect to any such legislation or rule on
any grounds.)

2. Facially challenge the enforceability or
constitutionality of existing Minnesota laws or rules relating
to tobacco control, including, but not limited to, Minnesota
Statutes Section 461.17 regarding the disclosure of certain
ingredients in cigarettes; Minnesota Statutes Sections 461.12,
et. seq., and 609.685 regarding the sale of tobacco to minors;
Minnesota Statutes Section 325F.77 regarding the distribution
of samples; and Minnesota Statutes Section 144.411 et. seq.
regarding clean indoor air.

3. Support in Congress or any forum, legislation, rules or
policies which would preempt, override, or abrogate or
diminish the State’s rights or recoveries under this
Agreement. Except as specifically provided in the foregoing
sentence, nothing in this Agreement shall be deemed to
restrain the parties from advocating terms of any national
settlement or taking any other positions on issues relating to
tobacco. The State and its attorneys specifically reserve the
right to continue to litigate or advocate for additional
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document disclosure beyond that ordered by the Ramsey
County District Court, in any forum outside of Minnesota.

4, Settling Defendants’ obligation to produce documents
in discovery pertaining to enactment or repeal of, or

opposition to, state legislation or state executive action
relating to tobacco in Minnesota is extended beyond August
17, 1994, to the date of this Agreement, with Settling

Defendants required to produce these documents within thirty
(30) days of the date of this Agreement.

B. Disclosure of Payments Likely to Affect Public
Policy.

1. Each Settling Defendant shall disclose to the Office of
the Attorney General and the Office of the Governor, at the
times and in the manner provided below, information about
the following payments:

a. Any payment to a “lobbyist” or “principal” within the
meaning of Minnesota Statutes, Section 10A.01, subdivisions
11 and 28, if Settling Defendant knows or has reason to know
that the payment will be used, directly or indirectly, to
influence legislative or administrative action, or the official
action of state or local government in Minnesota in any way
relating to Tobacco Products or their use.

b. Any payment to a third party, if the Settling Defendant

knows the payment is partly in consideration for the third

party attending, offering testimony at, or participating before

a state or local government hearing in Minnesota in any way
relating to Tobacco Products or their use; and

C. Any payment (other than a “political contribution”
under Minn. Stat. 8 10.01, subd. 7, or 2 USC § 431(8)(A)) to,
or for the benefit of, a state or local official in Minnesota,
whether made directly by a defendant or indirectly through an
employee acting in the scope of his employment, affiliate,
lobbyist, or other agent acting under the substantial control of
a defendant.
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2. Disclosures required under this section shall be filed
with the Office of the Attorney General and with the Office of
the Governor on the first day of January, April, July and
October of each year for any and all payments made through
the first day of the previous month and shall be transmitted in
electronic format or such format as the attorney general may
require, with the following information:

a. The name, address, telephone number and e-malil
address of the recipient.

b. The amount of each payment described in Paragraph
B(1).

C. The aggregate amount of all payments described in

Paragraph B(1) to the recipient in the calendar year.

3. Information filed under this section is “public data”
within the meaning of the Minnesota Government Data
Practices Act.

C. Settling Defendants agree to discontinue all Billboards
and Transit Advertisements of Tobacco Products in the State.
Settling Defendants shall use their best efforts in cooperation
with the State to identify all such Billboards that are lotate
within 1000 feet of any public or private school or playground
in the State, and shall provide the State with a preliminary lis
of the location of all Billboards and stationary Transit
Advertisements within 30 days from the date hereof, such list
to be finalized within an additional 15 days. Settling
Defendants shall, at the earlier of the expiration of applicable
contracts or four months from the date the final list is
supplied to the State, remove all Billboards and Transit
Advertisements for Tobacco Products from within the State,
leaving the space unused or used for advertising unrelated to
Tobacco Products; or at the option of the State of Minnesota,
will allow the State, at its expense, to substitute for the
remaining term of the contract, alternative advertising
intended to discourage the use of Tobacco Products by
children and their exposure to second-hand smoke. The
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parties also agree to secure the expedited removal of up to 50
Billboards or stationary Transit Advertisements for Tobacco
Products designated by the State within 30 days after their
designation. Each Settling Defendant which has Billboard
advertising in the State shall provide the Court and the
Attorney General, or his designee, with the name of a contact
person to whom the State may direct inquiries during the time
such Billboards and Transit Advertisements are being
eliminated, from whom the State may obtain periodic reports
as to the progress of their elimination and who will be
responsible for ensuring that appropriate action is taken to
remove any Billboards that have not been timely eliminated.

D. Settling Defendants shall not make, in the connection
with any motion picture made in the United States, or cause to
be made any payment, direct or indirect, to any person to use,
display, make reference to, or use as a prop any cigarette,
cigarette package, advertisement for cigarettes, or any other
item bearing the brand name, logo, symbol, motto, selling
message, recognizable color or pattern of colors, or any other
indicia of product identification identical or similar to, or
identifiable with, those used for any brand of domestic
tobacco products.

E. On and after December 31, 1998, Settling Defendants
shall permanently cease marketing, licensing, distributing,
selling or offering, directly or indirectly, including by
catalogue or direct mail, in the State of Minnesota, any
service or item (other than tobacco products or any item of
which the sole function is to advertise tobacco products)
which bears the brand name (alone or in conjunction with any
other word), logo, symbol, motto, selling message,
recognizable color or pattern of colors, or any other indicia of
product identification identical or similar to, or identifiable
with, those used for any brand of domestic tobacco products.

F. Settling Defendants and the Law Firm of Robins,
Kaplan, Miller & Ciresi L.L.P. (‘RKM&C”) have reached a
separate agreement for the payment of the State’s costs and
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attorneys fees. In consideration for said agreement, RKM&C
has released the State from its obligation to pay costs and
attorneys fees under the Special Attorney Appointment dated
May 23, 1994.

V. MISCELLANEOUS PROVISIONS
A. Representations of Parties.

The respective parties hereto hereby represent that this
Settlement Agreement has been duly authorized and, upon
execution, will constitute a valid and binding contractual
obligation, enforceable in accordance with its terms, of each
of the parties hereto. The State represents that all of its
outside counsel that have represented it in this action are, by
and through their authorized representatives, signators to this
Settlement Agreement.

B. Court Approval.

The Parties agree to submit this Settlement Agreement
to the Court for its review and approval on Friday, May 8,
1998. If the Court declines to approve this Settlement
Agreement, the Blue Cross Settlement Agreement, the form
of State Escrow Agreement, and the form of Blue Cross
Escrow Agreement, the matter will be immediately submitted
to the jury. If the Court, as a condition of approval or
otherwise, requires any change in the Agreements which any
signatory is unwilling to make, the case will be immediately
submitted to the jury. If before the Court approves the
Agreements, any third-party seeks to intervene for the
purpose of opposing the Settlement Agreement, the Blue
Cross Settlement Agreement, the State Escrow Agreement,
and the Blue Cross Escrow Agreement, any Party at its sole
election, may withdraw from this Agreement, after first
giving notice to the Court and all of the Parties before the jury
is dismissed, and submit the case to the jury. If the Court
approves the Settlement Agreement as submitted, the
Agreement will be final and binding upon all Parties.
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In the event that there is a challenge to any provision
of this Settlement Agreement by anyone other than the
Attorney General of the State of Minnesota as of the date of
this Agreement, BCBS or Settling Defendants (“a third-party
challenge@) after Final Approval, any amounts required to be
paid by Settling Defendants pursuant to this Settlement
Agreement shall be paid into escrow pursuant to the State
Escrow Agreement. If, as a result of such a challenge, any
material term of Sections I, Ill, IV of this Settlement
Agreement is modified or rendered unenforceable, the parties
shall negotiate an equivalent or comparable substitute term or
other appropriate credit or adjustment. In the event that the
parties are unable to agree on such a substitute term or
appropriate credit or adjustment, then the parties will submit
the issue to the Court for resolution, subject to any available
appeal rights. In the event that any third-party challenge is
made after December 31, 1998, any payments due under
Paragraph 1I.B. shall be made to the State according to the
terms of this Settlement Agreement, and only those payments
due under Paragraph II.D. shall be placed into escrow as
provided above.

In the event that the Court determines that there has
been a failure of consideration legally sufficient to warrant
termination of this Settlement Agreement, then this
Settlement Agreement may be terminated by the party
adversely affected. In the event of such termination, the
action will be reinstated and all decisions of the trial court,
and any party’s appeal or other rights with respect thereto,
will have the same force and effect as if this Settlement
Agreement had never been entered into.

C. Obligations Several, Not Joint.

All obligations of the Settling Defendants pursuant to
this Settlement Agreement are intended to be and shall remain
several, and not joint.

D. Headings.
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The headings of the paragraphs of this Settlement
Agreement are not binding and are for reference only and do
not limit, expand or otherwise affect the contents of this
Settlement Agreement.

E. No Determination or Admission.

This Settlement Agreement and any proceedings taken
hereunder are not intended to be and shall not in any event be
construed as, or deemed to be, an admission or concession or
evidence of any liability or any wrongdoing whatsoever on
the part of any party hereto or any person covered by the
releases provided under paragraphs 1l.B. and C. hereof. The
Settling Defendants specifically disclaim and deny any
liability or wrongdoing whatsoever with respect to the
allegations and claims asserted against them in this action and
enter into this Settlement Agreement solely to avoid the
further expense, inconvenience, burden and uncertainty of
litigation.

F. Non-Admissibility.

The settlement negotiations resulting in this
Settlement Agreement have been undertaken by the parties
hereto in good faith and for settlement purposes only, and
neither this Settlement Agreement nor any evidence of
negotiations hereunder shall be offered or received in
evidence in this action, or any other action or proceeding, for
any purpose other than in an action or proceeding arising
under this Settlement Agreement.

G. Amendment; Waiver.

This Settlement Agreement may be amended only by
a written instrument executed by the Attorney General and
the Settling Defendants. The waiver of any rights conferred
hereunder shall be effective only if made by written
instrument executed by the waiving party. The waiver by any
party of any breach of this Settlement Agreement shall not be
deemed to be or construed as a waiver of any other breach,
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whether prior, subsequent or contemporaneous, of this
Settlement Agreement.

H. Notices.

All notices or other communications to any party to
this Settlement Agreement shall be in writing (and shall
include telex, telecopy or similar writing) and shall beegi
to the respective parties hereto at the following addresses.
Any party hereto may change the name and address of the
person designated to receive notice on behalf of such party by
notice given as provided in this paragraph.

For the State of Minnesota:

Hubert H. Humphrey llI
Attorney General

102 State Capitol

St. Paul, MN 55155
Fax: 612.297.4193

with copies to:

Michael V. Ciresi

Robins, Kaplan, Miller & Ciresi L.L.P.
2800 LaSalle Plaza

800 LaSalle Avenue

Minneapolis, MN 55402-2015

Fax: 612.339.4181

Chief Deputy Attorney General
State of Minnesota

102 State Capitol

St. Paul, MN 55155

Fax: 612.297.4193

For Philip Morris Incorporated:
Martin J. Barrington

Philip Morris Incorporated

120 Park Avenue
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New York, NY 10017-5592
Fax: 212.907.5399

With a copy to:

Meyer G. Koplow

Wachtell, Lipton, Rosen & Katz
51 West 52nd Street

New York, NY 10019

Fax: 212.403.2000

For R.J. Reynolds Tobacco Company:

Charles A. Blixt

General Counsel

R.J. Reynolds Tobacco Company
401 North Main Street
Winston-Salem, NC 27102

Fax: 910.741.2998

With a copy to:

Arthur F. Golden
Davis Polk & Wardwell
450 Lexington Avenue
New York, NY 10017
Fax: 212.450.4800

For Brown & Williamson Tobacco Corporation:

F. Anthony Burke

Brown & Williamson Tobacco Corporation
200 Brown & Williamson Tower

401 South Fourth Avenue

Louisville, KY 40202

Fax: 502.568.7297
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With a copy to:

Stephen R. Patton
Kirkland & Ellis

200 East Randolph Dr.
Chicago, IL 60601
Fax: 312.861.2200

For Lorillard Tobacco Company:

Arthur J. Stevens

Lorillard Tobacco Company
714 Green Valley Road
Greensboro, NC 27408
Fax: 910.335.7707

l. Cooperation.

The parties hereto agree to use their best efforts and to
cooperate with each other to cause this Settlement Agreement
to become effective, to obtain all necessary approvals,
consents and authorizations, if any, and to execute all
documents and to take such other action as may be
appropriate in connection therewith. Consistent with the
foregoing, the parties hereto agree that they will not directl
or indirectly assist or encourage any challenge to this
Settlement Agreement by any other person. All partiesderet
agree to support the integrity and enforcement of the terms of
this Settlement Agreement.

J. Governing Law.

This Settlement Agreement shall be governed by the laws of
the State of Minnesota, without regard to the conflicts of law
rules of such state.

K. Construction.

None of the parties hereto shall be considered to be
the drafter of this Settlement Agreement or any provision
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hereof for the purpose of any statute, case law or rule of
interpretation or construction that would or might cause any
provision to be construed against the drafter hereof.

L. Severability.

Subject to the provisions of Paragraph V.B., the terms
of this Agreement are severable. If any term of this
Agreement is found to be unlawful, the remaining terms shall
remain in full force and effect, and the parties agree to
negotiate a substitute term of equivalent value.

M. Intended Beneficiaries.

This action was brought by the State of Minnesota,
through its Attorney General, and by Blue Cross to recover
certain monies and to promote the health and welfare of the
people of Minnesota. No portion of this Settlement
Agreement shall provide any rights to, or be enforceable by,
any person or entity that is neither a party hereto nor a person
encompassed by the releases provided in paragraphs IIl.B.
and C. of this Settlement Agreement. Except as expressly
provided in this Settlement Agreement, no portion of this
Settlement Agreement shall bind any non-party or determine,
limit or prejudice the rights of any such person or entity.
None of the rights granted or obligations assumed under this
Settlement Agreement by the parties hereto may be assigned
or otherwise conveyed without the express prior written
consent of all of the parties hereto.

N. Counterparts.

This Settlement Agreement may be executed in
counterparts. Facsimile or photocopied signatures shall be
considered as valid signatures as of the date hereof, although
the original signature pages shall thereafter be appended to
this Settlement Agreement.

IN WITNESS WHEREOF, the parties hereto, through
their fully authorized representatives, have agreed to this
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Comprehensive Settlement Agreement and Release as of this
8th day of May, 1998.

STATE OF MINNESOTA, acting by and through Hubert H.
Humphrey |lll, its duly elected and authorized Attorney
General

By:

Is]
Hubert H. Humphrey llI
Attorney General

Is]
Lee E. Sheehy
Chief Deputy Attorney General

Is]
Eric A. Johnson
Executive Assistant to the Attorney General

Is]
Thomas F. Pursell
Senior Counsel to the Attorney General

Is]
D. Douglas Blanke
Director of Consumer Policy

COUNSEL TO THE STATE OF MINNESOTA
By:

[s/
Michael V. Ciresi
Robins, Kaplan, Miller & Ciresi L.L.P.

PHILIP MORRIS INCORPORATED
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By:
Is/

Meyer G. Koplow
Counsel

By:

Is/

Martin J. Barrington
General Counsel

R.J. REYNOLDS TOBACCO COMPANY
By:
Is]

D. Scott Wise
Counsel

By:

s/
Charles A. Blixt
General Counsel

BROWN & WILLIAMSON TOBACCO CORPORATION
By:
Is]

Stephen R. Patton
Counsel

By:

Is]
F. Anthony Burke
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Vice President and General Counsel
LORILLARD TOBACCO COMPANY
By:

[/s/
Arthur J. Stevens
Senior Vice President & General Counsel

SCHEDULE A

AMOUNTS PAYABLE BY SETTLING DEFENDANTS
ON OR BEFORE SEPTEMBER 5, 1998 PURSUANT TO

PARAGRAPH 11.B. OF THE SETTLEMENT
AGREEMENT
Date 9/5/98

Settling Defendants
Philip Morris Incorporated $ 163,200,000

R.J. Reynolds Tobaci$ 16,320,000
Company

Brown & Williamson Tobacc$ 42,960,000
Corporation

Lorillard Tobacco Company  $ 17,520,000
Total Amount $ 240,000,000

SCHEDULE B

Potential Future Legislation to Reduce Tobacco Use by
Children

Legislation to expand the self-service-sale restrictions of the
youth access to tobacco law and to remove the current
exception for sales of cigars.
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Legislation to clarify the current youth access law provision
on vending machines, making clear that machines equipped
with automatic locks or that use tokens are vending machines
within the meaning of the law.

Legislation providing enhanced or coordinated funding for
enforcement efforts under sales-to- minors provisions of the
criminal code or the youth access statute and ordinances.

Legislation to encourage or support the use of technology to
increase effectiveness of age-of- purchase laws, such as,
without limitation, the use of programmable scanners or

scanners to read drivers’ licenses.

Legislation or rules restricting the wearing, carrying or
display of tobacco indicia in school- related settings,
including, without limitation, in school facilities, on school
premises, or in connection with school-sponsored activities.

Legislation to create or stiffen non-monetary incentives for
youth not to smoke, such as expansion of youth community
service programs.

APPENDIX A

FORMULA FOR  CALCULATING STATE OF
MINNESOTA VOLUME ADJUSTMENTS

Any payment that by the terms of the Settlement Agesgm

is to be adjusted pursuant to this Appendix (the “Applicable
Base Payment”) shall be adjusted pursuant to this Appendix
in the following manner:

(A) in the event the aggregate number of units of Tobacco
Products sold domestically by the Settling Defendants in the
Applicable Year (as defined hereinbelow) (the “Actual

Volume”) is greater than the aggregate number of units of
Tobacco Products sold domestically by the Settling
Defendants in 1997 (the “Base Volume”), the Applicable

Base Payment shall be multiplied by the ratio of the Actual
Volume to the Base Volume;
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(B) in the event the Actual Volume is less than the Base
Volume,

(i) the Applicable Base Payment shall be multiplied by the
ratio of the Actual Volume to the Base Volume, and the
resulting product shall be divided by 0.98; and

(i) if a reduction of the Applicable Base Payment results
from the application of subparagraph (B)(i) of this Appendix,
but the Settling Defendants’ aggregate net operating profits
from domestic sales of Tobacco Products for the Applicable
Year (the “Actual Net Operating Profit”) is greater thidue
Settling Defendants’ aggregate net operating profits from
domestic sales of Tobacco Products in 1997 (the “Base Net
Operating Profit”) (such Base Net Operating Profit being
adjusted upward by the greater of the rate of 3% per annum or
the actual total percent change in the Consumer Price Index,
in either instance for the period between January 1, 1998 and
the date on which the payment at issue is made), then the
amount by which the Applicable Base Payment is reduced by
the application of subparagraph (B)(i) shall be reduced (but
not below zero) by 2.55% of 25% of such increase in such
profits. For purposes of this Appendix, “net operating profits
from domestic sales of Tobacco Products” shall mean net
operating profits from domestic sales of Tobacco Products as
reported to the United States Securities and Exchange
Commission (“SEC”) for the Applicable Year or, in the case
of a Settling Defendant that does not report profits to the
SEC, as reported in financial statements prepared in
accordance with generally accepted accounting principles and
audited by a nationally recognized accounting firm. The
determination of the Settling Defendants’ aggregate net
operating profits from domestic sales of Tobacco Products
shall be derived using the same methodology as was
employed in deriving such Settling Defendants’ aggregate net
operating profits from domestic sales of Tobacco Products in
1997. Any increase in an Applicable Base Payment pursuant
to this subparagraph B(ii) shall be payable within 120 days
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after the date that the payment at issue was required to be
made.

(C) “Applicable Year” means (i) with respect to the payments
made pursuant to paragraph I[I.D of the Settlement
Agreement, the calendar year ending on the date on which the
payment at issue is due, regardless of when such payment is
made; and (i) with respect to all other payments made
pursuant to this Settlement Agreement, the calendar year
immediately preceding the year in which the payment at issue
is due, regardless of when such payment is made.

EXHIBIT A
STATE OF MINNESOTA
COUNTY OF RAMSEY DISTRICT COURT
SECOND JUDICIAL DISTRICT

THE STATE OF MINNESOTA BY HUBERT H.
HUMPHREY, Ill, ITS ATTORNEY GENERAL, and BLUE
CROSS AND BLUE SHIELD OF MINNESOTA,

Plaintiffs,
V.

PHILIP MORRIS INCORPORATED, R.J. REYNOLDS
TOBACCO COMPANY, BROWN AND WILLIAMSON
TOBACCO CORPORATION, B.A.T. INDUSTRIES, P.L.C.,
BRITISH-AMERICAN TOBACCO COMPANY LIMITED,
BAT (U.K. & EXPORT) LIMITED, LORILLARD
TOBACCO COMPANY, THE AMERICAN TOBACCO
COMPANY, LIGGETT GROUP, INC., THE COUNCIL
FOR TOBACCO RESEARCH - U.S.A,, INC., and THE
TOBACCO INSTITUTE, INC.,

Defendants.
File # C1-94-8565
May 8, 1998
CONSENT JUDGMENT
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WHEREAS, the State of Minnesota, by its Attorney
General, Hubert H. Humphrey Ill, and Blue Cross and Blue
Shield of Minnesota filed their Complaint herein on August
17, 1994, and their Second Amended Complaint on January 6,
1998;

WHEREAS, Defendants have contested the claims in
the Plaintiffs’ Complaint and Second Amended Complaint;

WHEREAS, the parties recognize that Congress is
considering national tobacco legislation and have agreed to
settle this case on a basis which acknowledges possible
federal legislation, but which guarantees to the people of
Minnesota the relief granted herein;

WHEREAS, Settling Defendants, in the Settlement
Agreement and Stipulation for Entry of Consent Judgment,
have waived as specified therein their right to challenge the
terms of this Consent Judgment as being superseded or
preempted by future Congressional enactments; and

WHEREAS, the Attorney General believes the entry
of this Consent Judgment is appropriate and in the public
interest;

NOW THEREFORE, IT IS HEREBY ORDERED,
ADJUDGED AND DECREED AS FOLLOWS:

l. JURISDICTION AND VENUE

The Court has jurisdiction over the subject matter of
this action and over the Settling Defendants under Minn. Stat.
88 8.31, 325D.15, 325D.45, 325D.58, 325F.70 and 484.01
(1994). Venue is proper in Ramsey County pursuant to Minn.
Stat. 88 325D.65 and 542.09 (1994) in that Settling
Defendants do business in Ramsey County.

Il. DEFINITIONS

The definitions set forth in the Settlement Agreement
and Stipulation for Entry of Consent Judgment (“Settlement
Agreement”) are incorporated by reference herein.
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[I. APPLICABILITY

This Consent Judgment applies only to Settling
Defendants in their corporate capacity acting through their
respective successors and assigns, directors, officers,
employees, agents, subsidiaries, divisions, or other internal
organizational units of any kind or any other entities acting in
concert or participation with them. The remedies and
penalties in Sections XD. and E. herein for a violation of this
Consent Judgment shall apply only to Settling Defendants,
and shall not be imposed or assessed against any employee,
officer or director of Settling Defendants or other person or
entity as a consequence of such a violation, and there shall be
no jurisdiction under this Consent Judgment to do so.

V. EFFECT ON THIRD PARTIES

This Consent Judgment is not intended to and does not
vest standing in any third party with respect to the terms
hereof, or create for any person other than the parties hereto a
right to enforce the terms hereof.

V. INJUNCTIVE RELIEF
Settling Defendants are permanently enjoined from:

A. On and after December 31, 1998, marketing,
licensing, distributing, selling or offering, directly or
indirectly, including by catalogue or direct mail, in the State
of Minnesota, any service or item (other than tobacco
products or any item the sole function of which is to advertise
tobacco products) which bears the brand name (alone or in
conjunction with any other word), logo, symbol, motto,
selling message, recognizable color or pattern of colors, or
any other indicia or product identification identical or similar
to, or identifiable with, those used for any domestic brand of
tobacco products.

B. Making any material misrepresentation of fact
regarding the health consequence of using any tobacco
product, including any tobacco additives, filters, paper or
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other ingredients. Nothing in this paragraph shall limit the

exercise of any First Amendment right or any defense or
position which persons bound by this Consent Judgment may
assert in any judicial, legislative, or regulatory forum.

C. Entering into any contract, combination or conspiracy
between or among themselves, which has the purpose or
effect of: (1) limiting competition in the production or
distribution of information about the health hazards or other
consequences of the use of their products; (2) limiting or
suppressing research into smoking and health; or (3) limiting
or suppressing research into, marketing, or development of
new products.

D. Taking any action, directly or indirectly, to target
children in Minnesota in the advertising, promotion, or
marketing of cigarettes, or taking any action the primary
purpose of which is to initiate, maintain or increase the
incidence of underage smoking in Minnesota.

VI. DISSOLUTION OF DEFENDANT COUNCIL FOR
TOBACCO RESEARCH

Settling Defendants represent that they have the
authority to effectuate the following and will do so within 90
days of this Agreement: The Council for Tobacco Research-
U.S.A. Inc. shall cease all operations except as necessary to
comply with existing grants or contracts and to continue its
defense of other lawsuits and will be disbanded and dissolved
within a reasonable time period thereafter. To the extent not
required elsewhere in this Consent Judgment, the Council for
Tobacco Research shall forward all smoking and health
research in its possession or control to the Food and Drug
Administration subject to appropriate confidentiality
protection required by contracts between the Council for
Tobacco Research and any third party. Defendants shall
preserve all other records of the Council for Tobacco
Research which relate in any way to issues raised in this or
any other Attorney General lawsuit. Defendants may not
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reconstitute the Council for Tobacco Research or its function
in any form.

VII.  PUBLIC ACCESS TO DOCUMENTS AND COURT
FILES

The Court's previous Protective Orders are hereby
dissolved with respect to all documents, including the 4A and
4B indices and the privilege logs, which have been produced
to the Plaintiffs and for which Defendants have made no
claim of privilege or Category Il trade secret protection.iSuc
documents shall be made available to the public at the
Depository, in the manner provided as follows:

1. The public shall be given access to all non-privileged
documents contained in the Minnesota Depository, including
all documents set forth in Paragraph VII.A. above.

2. Plaintiffs and Settling Defendants shall meet with

representatives of the current Minnesota Depository

administrators, Smart Legal Assistance and Merrill

Corporation, and/or other appropriate persons, to discuss
staffing issues and the procedures that should be implemented
to continue the operation of the Minnesota Depository,

thereby to ensure broad and orderly access to these
documents.

3. Category Il documents shall be returned to the
Defendants as soon as practical, provided that Defendants,
upon receiving appropriate assurances of trade secret
protection from the Food and Drug Administration, shall
forward a copy of the Category Il documents bearing the
Bates numbers from this action to said agency. Plaintiffs
shall retain the Bates stamp numbers of all Category Il
documents produced in this case.

B. The documents produced in this case are not
“government data” under the Minnesota Government Data
Practices Act.
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C. For documents upon which a privilege was claimed
and found not to exist, including any briefs, memoranda and
other pleadings filed by the parties which include reference to
such documents, Plaintiffs may seek court approval to make
such documents available to the public, provided that any
such request be made to the Court within 45 days of the date
of entry of this Consent Judgment.

D. Defendant British-American Tobacco Company

Limited shall maintain and operate the Guildford Depository

for a period of ten years. Defendant British-American

Tobacco Company Limited shall have the option of

maintaining such depository at its current location or at an
appropriate alternative location. All documents, except those
identified in Paragraph VII.A.3 above, which were selected
by plaintiffs from the Guildford Depository in response to the

Plaintiffs’ discovery requests shall be moved to and retained
at the Minnesota Depository.

E. The Minnesota Depository shall be maintained and
operated at Settling Defendants’ sole expense, in the manner
set forth above for ten years after the date hereof, or such
longer period as may be provided in federal legislation for a
national document depository. At the end of such period, or
sooner, at the State’s discretion, the documents shall be
transferred to the State Archives or other appropriate state
body, where they shall remain available for historical and
research purposes. The parties and the Depository staff shall
cooperate with the State Archivist or such other state officials
as may be involved in transferring the documents to the
custody of the State.

F. Settling Defendants shall provide to the State for the
Depository a copy of all existing CD-ROMs of documents
produced in this action that do not contain any privileged or
work-product documents or information, to be placed in the
Depository.

G. Defendants shall produce to the Depository all
documents produced by such defendants in other United



132a

States smoking and health litigation but not previously

produced in Minnesota, within 30 days of their production

such the other litigation, provided Defendants do not claim
privilege with respect to such documents, and provided such
documents are not subject to any protective order.

VIll. EQUITABLE RELIEF: NATIONAL RESEARCH;
DEPOSIT OF FUNDS.

A. In furtherance of the equitable relief sought by the
State, pursuant to the Court’'s equitable powers to shape
appropriate injunctive relief, in light of the public health
interests demonstrated by the evidence in this case, and
pursuant to the agreement of the parties:

1. Consistent with the Prayer for Relief in the State’s
Complaint and Amended Complaints that the Defendants
fund cessation programs in the State of Minnesota, the
amount due in December, 1998 ($102 million), pursuant to
the Settlement Agreement, Section II.D, shall be deposited
into a separate cessation account and used to offer smoking
cessation opportunities to Minnesota smokers, and shall be
administered as ordered by the Court.

2. In addition to other money paid under this Consent
Judgment and the Settlement Agreement and Stipulation for
Entry of Consent Judgment, each Settling Defendant shall pay
pro rata in proportion to its Market Share, on or before June 1,
1998, and no later than June 1 of each succeeding year
through and including June 1, 2007, its share of $10 million
into a national research account, to be administered as ordered
by the Court. The parties envision that approximately 70% of
the $100 million total will be used for research grants relating
to the elimination of tobacco use by children, and 30% for
program implementation, evaluation and other tobacco
control purposes; provided, however, the administrator of the
national research account may, in its discretion, change the
allocation.
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3. The State shall submit a plan for the administration
and authorized uses of the funds payable under this section
within 45 days of the date of entry of this Consent Judgment.

4, Monies payable under this section and Section V.B. of
the Settlement Agreement shall be deposited in interest
bearing accounts at a bank to be designated by the
Commissioner of Finance. Settling Defendants’ payment of
the amounts set forth above are Settling Defendants’ sole
obligation under this section.

B. Except as specified in this section and Section V.B of

the Settlement Agreement, all monies payable under Sections
II.B. and D. of the Settlement Agreement between the parties
shall be deposited into the general fund of the State of
Minnesota.

IX. FINAL DISPOSITION

This Consent Judgment resolves all claims set forth in the
State’s Second Amended Complaint against Defendants,
which are hereby dismissed with prejudice, and shall
constitute the final disposition of this action.

X. MISCELLANEOUS PROVISIONS

A. Jurisdiction of this case is retained for the purpose of

enforcement and enabling the continuing proceedings

contemplated herein. Any party to this Consent Judgment
may apply to this Court at any time for such further orders

and directions as may be necessary or appropriate for the
construction and enforcement of this Consent Judgment.

B. This Consent Judgment is not intended to be and shall
not in any event be construed as, or deemed to be, an
admission or concession or evidence of personal jurisdiction
or any liability or any wrongdoing whatsoever on the part of
any Defendant. The Defendants specifically disclaim any
liability or wrongdoing whatsoever with respect to the claims
and allegations asserted against them in this action and
Settling Defendants have stipulated to entry of this Consent
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Judgment solely to avoid the further expense, inconvenience,
burden and risk of litigation.

C. Except as provided in Section IlI.D. of the Settlement
Agreement and Stipulation for Entry of Consent Judgment,
this Consent Judgment shall not be modified unless the party
seeking modification demonstrates, by clear and convincing
evidence, that it will suffer irreparable harm from new and
unforeseen conditions; provided, however, that the provisions
of Section 1l of this Consent Judgment shall in no event be
subject to modification. Changes in the economic conditions
of the parties shall not be grounds for modification. It is
intended that Settling Defendants will comply with this
Consent Judgment as originally entered, even if Settling
Defendants’ obligations hereunder are greater than those
imposed under current or future law. Therefore, a change in
law that results, directly or indirectly, in more favorable or
beneficial treatment of any one or more of the Settling
Defendants shall not support modification of this Consent
Judgment.

D. In enforcing this Consent Judgment the Attorney
General shall have the discovery powers of Minn. Stat. § 8.31
(1996), as amended. Any Settling Defendant which violates
this Consent Judgment shall be subject to contempt and to the
remedies provided in Minn. Stat. 8§ 8.31 (1996), as amended.
In addition, in any proceeding which results in a finding that a
Settling Defendant violated this Consent Judgment, the
responsible Settling Defendant or Settling Defendants shall
pay the State’s costs and attorneys’ fees incurred in such
proceeding.

E. The remedies in this Consent Judgment are
cumulative and in addition to any other remedies the State
may have at law or equity. Nothing herein shall be construed
to prevent the State from bringing any action for conduct not
released hereunder, even though that conduct may also violate
this Consent Judgment.

LET JUDGMENT BE ENTERED ACCORDINGLY.
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Dated: May 8, 1998

[s/

KENNETH J. FITZPATRICK

Judge of District Court
JUDGMENT

Pursuant to the foregoing Consent Judgment, judgment is
hereby entered accordingly.

Dated: May 19, 1998

[/s/
Court Administrator




