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PARTIES TO THE PROCEEDINGS

The parties to the proceedings in the New York
Supreme Court were the Plaintiffs, Scott Peterman, Upstate
Citizens for Equality, Inc., and the Honorable David
Townsend, in his capacity as a member of the New York
State legislature (“the UCE”), and the Defendants, George
Pataki, Governor of the State of New York, and the New
York Racing and Wagering Board and Division of State
Police (“the State”). The Oneida Indian Nation of New York
(“the Nation™) entered a limited appearance in the New York
Supreme Court. In the Appellate Division, Fourth
Department, the Nation was the Appellant and both the UCE
and the State were Appellees, because the State had joined
with the UCE in opposing the Nation’s Motion to Dismiss.
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OPINIONS BELOW

The order of the Court of Appeals of New York,
denying leave to appeal, is reported at 6 N.Y.3d 713, 849
N.E.2d 971 (N.Y. 2006) and appears in the Appendix at A1-2.
The order of the Appellate Division, Fourth Department,
affirming the Supreme Court is reported at 801 N.Y.S.2d 212
(App. Div., 4™ Dept. 2005) and appears in the Appendix at
A3-5. The Letter Decision of the Supreme Court, Oneida
County, is reported at 798 N.Y.S.2d 347 (Sup. Ct., Oneida
Cty. 2004) and appears in the Appendix at A6-22. The
Supreme Court’s Order, dated July 28, 2004, appears in the
Appendix at A23-27. '

STATEMENT OF JURISDICTION

On September 30, 2005, the New York Supreme
Court Appellate Division, Fourth Department, issued an order
affirming the New York Supreme Court’s Judgment. The
‘Court of Appeals of New York denied discretionary review
on May 4, 2006. On July 24, 2006, Justice Ruth Bader
Ginsburg granted an extension of time to file a petition for
writ of certiorari, until October 2, 2006. The jurisdiction of
this Court is invoked pursuant to 28 U.S.C. § 1257(a).

CONSTITUTIONAL AND STATUTORY PROVISIONS

The Supremacy Clause of the United States
Constitution provides that, “This Constitution, and the Laws
- of the United States. which shall be made in Pursuance
thereof; and all Treaties made, or which shall be made, under
the Authority of the United States, shall be the supreme Law
of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any State to
the Contrary notwithstanding.” U.S. Const. Art. VI.
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Pertinent provision of the Indian Gaming Regulatory
Act, 25 U.S.C. §§ 2701, et seq., are set out in the Appendix,
at A28-41.

STATEMENT OF THE CASE

In 1993, the Secretary of the Interior, through the
Acting Assistant Secretary for Indian Affairs, approved a
tribal-state gaming compact (“the Compact”) between the
Oneida Indian Nation of New York (“the Oneida Nation” or
“the Nation”) and the State of New York, pursuant to the
Indian Gaming Regulatory Act (IGRA), 25 U.S.C. §§ 2701, et
seq. (2003). The notice of approval was published in the
Federal Register on June 15, 1993, 58 Fed. Reg. 33160 (June
15, 1993), thereby placing the Compact “in effect” as a matter
of federal law and authorizing the Nation to engage in the
class III gaming specified in the Compact. 25 U.S.C. §§

2710(d(1)(O), (DB)(B).

Although plaintiffs in this case were aware of the
governor’s execution of the Compact and the submission of
the Compact to the Secretary of the Interior, they did not
challenge either.. Nor did they challenge the Secretary’s
approval of the Compact under the Administrative Procedure
Act (“APA”), 5 U.S.C. § 702 (2000), within the six-year
statute of limitations applicable to the APA. The Oneida
Nation invested hundreds of millions of dollars in gaming,
hotel and other resort facilities, and thousands of employees
came to work at the Nation’s casino and resort complex. The
Oneida Nation’s gaming and resort complex is now the
largest employer in an economically depressed region of
Central New York.

In March 1999, a group known as the Upstate Citizens
for Equality (“UCE”) and individuals affiliated with UCE
filed suit in New York state court seeking to invalidate the
Oneida Nation’s gaming compact, for the avowed purpose of
helping the State to “renegotiate” the Compact to obtain a



