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QUESTIONS PRESENTED

1. Whether, under McKinney v. Alabama, 424 U.S. 669
(1976), the Government may prosecute an individual for
donating money to or soliciting donations for an organization
designated as a “foreign terrorist organization” while pro-
hibiting the defendant from demonstrating that the organi-
zation was improperly designated a “foreign terrorist organi-
zation” under the governing statute and that the donation or
solicitation was therefore protected by the First Amendment.

2. Whether, under Freedman v. Maryland, 380 U.S. 51
(1965), and the governing statutory scheme, the Government
may prosecute an individual for donating money to or solicit-
ing donations for an organization designated as a “foreign
terrorist organization” where the statutory provisions for
challenging a designation lack the minimum procedural
safeguards that this Court has consistently held are required
to assure the reliability of Governmental decisions that
determine that speech activity is unprotected by the First
Amendment.
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Supreme Court of the Anited States

No. 06-

ROYA RAHMANI, et al.,
Petitioners,
V.

UNITED STATES OF AMERICA,
Respondent.

On Petition for a Writ of Certiorari to the
United States Court of Appeals
for the Ninth Circuit

PETITION FOR WRIT OF CERTIORARI

Petitioners respectfully petition for a writ of certiorari to
review the judgment of the United States Court of Appeals
for the Ninth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 15a-35a) is
reported at 426 F.3d 1150." The dissent from the denial of

" The court of appeals first issued a published opinion on December 20,
2004, reported at 392 F.3d 1031. Petitioners filed a petition for rehearing
and rehearing en banc. On June 17, 2005, the court of appeals withdrew
the December 20, 2004 opinion and contemporaneously filed a new pub-
lished opinion, reported at 412 F.3d 1071. Petitioners again filed a
petition for rehearing and rehearing en banc. On October 20, 2005, the
court of appeals withdrew the June 17, 2005 opinion and contemporane-
ously filed its final opinion in this matter.
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Petitioners’ request for rehearing and rehearing en banc (Pet.
App. la-14a) is reported at 446 F.3d 915. The opinion of the
district court (Pet. App. 36a-59a) is reported at 209 F. Supp.
2d 1045.

JURISDICTION

The order denying Petitioners’ request for rehearing and
rehearing en banc was entered on April 17, 2006. Justice
Kennedy extended the time to file this petition to and
including August 15, 2006. The jurisdiction of this Court is
invoked under 28 U.S.C. § 1254(1).

RELEVANT STATUTORY AND
CONSTITUTIONAL PROVISIONS

The First Amendment to the Constitution provides: “Con-
gress shall make no law . . . abridging the freedom of
speech.”  The relevant statutory provisions, 18 U.S.C.
§ 2339B (2000), 8 U.S.C. § 1189 (2000), and 8 U.S.C.
§ 1182(a)(3)(B) (2000), are set forth separately in the petition
appendix (Pet. App. 60a-73a). The version of each statute
included in the appendix is that which was in effect on March
13, 2001, when Petitioners were indicted.

STATEMENT

Petitioners, United States citizens and political asylees from
Iran, were charged in March 2001 with violating 18 U.S.C.
§ 2339B by providing material support to an Iranian dissident
organization that is included on the Secretary of State’s list
of foreign terrorist organizations. Under the Ninth Circuit’s
decision in this case, Petitioners are precluded from demon-
strating, in any forum, that the organization that they are
charged with supporting does not meet the statutory definition
of a foreign terrorist organization, and that any donations to
or solicitations for that group are protected by the First
Amendment. The court of appeals’ decision thus eviscerates
the rights—long protected under the First Amendment—to
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solicit donations for and to contribute money to political
groups that are not terrorist.

Judge Kozinski, dissenting from the Ninth Circuit’s denial
of en banc review, demonstrated that the court of appeals’
decision “contravenes McKinney v. Alabama,” 424 U.S. 669
(1976), which holds that a criminal defendant has a
constitutional right to show that his conduct is protected by
the First Amendment. Pet. App. 1la. The Ninth Circuit
decision also violates the rule of Freedman v. Maryland, 380
U.S. 51 (1965), that the Government may only designate
conduct as unprotected by the First Amendment after
providing rigorous due process safeguards to ensure the
accuracy of its designation. “[TThe panel has simply over-
ruled Freedman—without so much as mentioning it.” Pet.
App. 11a (Kozinski, J., dissenting).

1. The jurisdiction of the district court was invoked under
18 U.S.C. § 2339B, which makes it a federal crime to provide
“material support or resources” to a group designated by the
Secretary of State as a “foreign terrorist organization.” When
Petitioners were indicted, that crime was punishable by up to
10 years in prison. 18 U.S.C. § 2339B(a)(1) (2000), Pet.
App. 60a. After September 11, 2001, the maximum penalty
was increased to 15 years’ imprisonment. See 18 U.S.C.
§ 2339B(a)(1) (Supp. 2006) as amended by USA PATRIOT
Act of 2001, Pub. L. 107-56 § 810(d), 115 Stat. 380 (2001).

The Secretary of State is authorized to designate a foreign
group as a terrorist organization if the Secretary concludes
that the group engages in “terrorist activity” that is a threat
to the “national security of the United States.” 8 U.S.C.
§ 1189(a)(1) (2000), Pet. App. 66a. For purposes of this
statute, the term “terrorist activity” is defined broadly and
includes, for example, any threat to use an explosive or
firearm to damage property, anywhere in the world, unless for
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personal monetary gain.® Likewise, the statute broadly
defines “national security” to include “the national defense,
foreign relations, or economic interests of the United States.”
8 U.S.C. § 1189(c)(2) (2000), Pet. App. 70a (emphasis added).
The statute places no restriction on the type of information
the Secretary can use in designating an organization as a
“foreign terrorist organization.”

The statute does not require the Secretary to notify an
organization or any of its members before designating it a
“foreign terrorist organization,” and the designation becomes
effective upon publication in the Federal Register without any
requirement of actual notice. 8 U.S.C. § 1189(a)(2)(B)(1)
(2000), Pet. App. 67a. Under the version of the statute in
effect when Petitioners were indicted in early 2001, the
designation lasted for two years and was renewable by the
Secretary. 8 U.S.C. § 1189(a)(4) (2000), Pet. App. 67a-68a.
The designated organization alone may seek review in the D.C.
Circuit within 30 days after the Federal Register publication. 8
U.S.C. § 1189(b)(1), Pet. App. 69a. Such review is limited to
the administrative record, and “the Government may submit,
for ex parte and in camera review, classified information used
in making the designation.” 8 U.S.C. § 1189(b)(2) (2000), Pet.
App. 69a. Because the administrative record is prepared
without notice to the organization, the record includes only
information submitted by the Government.

2 See 8 U.S.C. § 1189(a)(1)(B) (2000), Pet. App. 66a (terrorist activity
is defined by 8 U.S.C. § 1182(a)(3)(B)); 8 U.S.C. §§ 1182(a)(3)(B)(ii)(V)
and (VI) (2000), Pet. App. 72a (terrorist activity includes a “threat” to use
“any explosive or firearm (other than for mere personal monetary gain)

.. with intent to . . . cause substantial damage to property””). In 2001,
after Petitioners were indicted, Congress further expanded the definition
to include “terrorism” as defined in 22 U.S.C. § 2656f(d)(2). See 8 U.S.C.
§ 1189(a)(1)(B) (2005), as amended by USA PATRIOT Act of 2001, Pub.
L. No. 107-56, § 411(c), 115 Stat. 349 (2001).

3 1In 2001, after the indictment in this case was filed, the D.C. Circuit
required that certain changes be made to the procedure for designating
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The D.C. Circuit is required to “hold unlawful and set
aside” any designation it finds to be “contrary to constitu-
tional right.” 8 U.S.C. § 1189(b)(3) (2000), Pet. App. 69a.
However, if the organization does not have sufficient
“presence” to warrant constitutional protections, the D.C.
Circuit is precluded from considering whether the designation
is unconstitutional. People’s Mojahedin Org. of Iran v. Dep’t
of State, (“PMOI 1), 182 F.3d 17, 22 (D.C. Cir. 1999). That
is, while an organization without constitutional presence can
attempt to prove that the Secretary of State abused her
discretion in designating it as a “foreign terrorist organiza-
tion,” such a group has no right to challenge the constitu-
tionality of the designation.

organizations that have sufficient presence in the United States to warrant
constitutional protections. See Nat’l Council of Resistance of Iran v.
Dep’t of State, 251 F.3d 192, 208-209 (D.C. Cir. 2001) (“PMOI I11”).
Specifically, before designating a group that has such a presence, the Sec-
retary of State must provide the organization with notice and “the
opportunity to present, at least in written form” rebuttal material. Id.
Those procedures are not available to groups that do not have sufficient
presence in the United States to warrant constitutional protections.

Congress subsequently amended the statute to provide that “terrorist”
designations remain in effect in perpetuity, and to allow a designated
organization to bring a court challenge when first designated and also to
petition to revoke the designation two years after it has been in effect.
Intelligence Reform and Terrorism Prevention Act of 2004, Pub. L. No.
108-458, § 7119(a), 11 Stat. 3801 (2004) (codified at 8 U.S.C. § 1189(a)(4)
(2005)). Those procedures are available to all organizations, whether or
not they have a constitutional presence in the United States. However,
only an organization with a constitutionally sufficient presence in the
United States will be able to submit evidence into the administrative
record in its appeal of the original designation, or make a constitutional
challenge to the designation at any time. PMOI 11, 251 F.3d at 203.

Neither the D.C. Circuit’s decision nor the statutory amendment, will
have any effect on Petitioners (whose indictment predated implementation
of those changes), or on the vast majority of organizations that have no
constitutional presence in the United States. Nor do they affect the con-
stitutional arguments we make in this cert petition. See infra at 21-28.
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Defendants in criminal actions brought under 18 U.S.C.
§ 2339B, such as Petitioners, are specifically precluded from
raising “any question concerning the validity of the issuance
of such designation as a defense or an objection at any trial or
hearing.” 8 U.S.C. § 1189(a)(8) (2000), Pet. App. 68a-69a."
Thus, a defendant may be convicted of a felony under
§ 2339B even if the organization never brought a timely
challenge to the designation in the D.C. Circuit, and even if
no court has ever ruled on the propriety or constitutionality of
the Secretary of State’s designation.

2. On March 13, 2001, Petitioners were indicted in the
Central District of California for allegedly providing financial
support to the Mujahedin-e Khalq (“MEK”), an Iranian oppo-
sition group commonly known as the People’s Mojahedin
Organization of Iran (“PMOI”). The indictment alleges that
the Petitioners engaged in such activities as soliciting dona-
tions for the PMOI at Los Angeles International Airport.

The PMOI is the main political opposition group in Iran,
and seeks a transition to a secular democratic government. It
publishes periodicals, has lobbied Congress, and has aided the
United States’ investigation into terrorist bombings and into
Iran’s nuclear program. See www.ncr-iran.org.

During the period when Petitioners allegedly donated to the
group, more than two hundred members of the United States
Congress called the PMOI a legitimate opposition to the
Iranian regime and urged its removal from the terrorist list.
Pet. App. 44a-45a nn.6-8. News reports at the time of the
designation in 1997 indicate that the State Department listed

* The Government may also bring a civil action pursuant to 18 U.S.C.
§ 2339B(c) to enjoin an individual from giving a donation to a designated
“foreign terrorist organization.” Such action can be brought in any district
court, and there is nothing to prohibit civil defendants from defending
themselves by demonstrating that the organization does not fit the criteria
for a foreign terrorist organization.
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the organization as a “foreign terrorist organization” only as a
“goodwill gesture” to Iran’s then-newly elected President
Mohammad Khatami. Norman Kempster, U.S. Designates 30
Groups as Terrorists, L.A. Times, Oct. 9, 1997. In 2004,
after a 16-month review of the PMOI in Iraq, the United
States Government “found no basis” to prosecute PMOI
members for violations of United States law, and instead
afforded them “protected status” and prohibited their
extradition to Iran, which calls into question the group’s
“terrorist” designation. Douglas Jehl, U.S. Sees No Basis to
Prosecute Iranian Opposition “Terror” Group Being Held in
Iraq, N.Y. Times, Jul. 27, 2004, at A1.

Nonetheless, under the statutory scheme, it is entirely
irrelevant to the charges against Petitioners whether the
PMOI is in fact a legitimate political opposition or a terrorist
organization. Under 18 U.S.C. § 2339B, supporting the
PMOI is illegal as long as the group is on the Secretary’s list
of “foreign terrorist organizations.”

Nor is it relevant whether Petitioners had any intent that
funds would be used to support terrorist activities, or whether
any of the allegedly donated funds actually were used for that
purpose. Contributing to an organization with the intent or
knowledge that the money will support terrorism is punish-
able under other statutes, 18 U.S.C. § 2339A and 18 U.S.C.
§ 2339C. The statute under which Petitioners were indicted,
18 U.S.C. § 2339B, does not contain any intent requirement.
Thus, the allegation in the indictment is merely that the PMOI
was listed as a “foreign terrorist organization” between 1997
and 2001, when Petitioners allegedly donated money to the

group.
3. The Secretary of State first designated the PMOI as a
foreign terrorist organization in 1997. In accordance with the

statute, the PMOI sought judicial review of that decision in
the D.C. Circuit. PMOI I, 182 F.3d 17.
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The D.C. Circuit concluded that the PMOI had no
constitutional “presence” in the United States and therefore
“has no constitutional rights, under the due process clause or
otherwise,” that could have been violated by the designation.
Id. at 22. The court thus examined only whether there was
substantial evidence supporting the Secretary of State’s
designation, and upheld the designation without ever deciding
its constitutionality. 1d. at 24-25. Nonetheless, it did so only
after noting the considerable limitations on its scope of
review:

For all we know, the designation may be improper be-
cause the Secretary’s judgment that the organization
threatens our national security is completely irrational,
and devoid of any support. Or her finding about national
security may be exactly correct. We are forbidden from
saying. That we cannot pronounce on the question does
not mean that we must assume that the Secretary was
right. It means we cannot make any assumption, one
way or another.

Id. at 23.

4. The Secretary of State redesignated the PMOI as a
terrorist group in 1999, and the PMOI again sought review in
the D.C. Circuit. PMOI [I, 251 F.3d 192. The statutory
procedures for designating foreign terrorist organizations were
not changed between 1997 and 1999. The Secretary’s 1999
designation of the PMOI, however, included the designation of
the National Council of Resistance of Iran (“NCRI”) as a
PMOI “alias.” Id. at 197. The D.C. Circuit concluded that the
NCRI had a constitutional presence in the United States and
therefore held that the PMOI/NCRI could challenge the
constitutionality of the 1999 designation. Id. at 202.

The D.C. Circuit examined the statutory procedures for
designating “foreign terrorist organizations” that it had
addressed in PMOI 1, and held that they violate “‘the funda-
mental requirement of due process,’ that is, ‘the opportunity
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to be heard at a meaningful time and in a meaningful
manner.”” 1d. at 208 (citation omitted). The court stated:

The unique feature of this statutory procedure is the
dearth of procedural participation and protection af-
forded the designated entity. At no point in the proceed-
ings establishing the administrative record is the alleged
terrorist organization afforded notice of the materials
used against it, or a right to comment on such materials
or the developing administrative record. Nothing in the
statute forbids the use of ‘third hand accounts, press
stories, material on the internet or other hearsay regard-
ing the organization’s activities.” [citation]. The Secre-
tary may base the findings on classified material, to
which the organization has no access at any point during
or after the proceeding to designate it as terrorist.

Id. at 196 (quoting PMOI 1, 182 F.3d at 19). Moreover,
judicial review in the D.C. Circuit “is not sufficient to supply
the otherwise absent due process protection” because the
court is limited to a review of an administrative record
“compiled by the Secretary without notice or opportunity for
any meaningful hearing.” 1d. at 209.

Although the statute requires that the D.C. Circuit “hold
unlawful and set aside a designation the Court finds to be . . .
contrary to constitutional right, power, privilege, or immunity”
(8 U.S.C. § 1189(b)(3)), the D.C. Circuit left in place the desig-
nation of the PMOI as a foreign terrorist organization pending
remand to the Secretary of State. PMOI |1, 251 F.3d at 209.

On remand, the Secretary of State provided the PMOI with
the non-classified information upon which the designation
was based, and gave the PMOI an opportunity to file written
responses to the non-classified information. Then, in late
2001, it retroactively reaffirmed the 1999 designation. See
People’s Mojahedin Org. of Iran v. Dep’t of State, 327 F.3d
1238, 1241 (D.C. Cir. 2003) (“PMOI 111”). The PMOI again
appealed, and the D.C. Circuit upheld the retroactive 1999
designation. Id. at 1245.



10

Because the indictment charges that Petitioners supported
the PMOI between 1997 and 2001, only the 1997 and 1999
designations of the PMOI—both of which used procedures
that the D.C. Circuit found in PMOI Il to be unconstitu-
tional—form the basis for the indictment.

5. Petitioners moved to dismiss the indictment, and on
July 22, 2002, the district court dismissed the indictment on
the grounds that the designation of the PMOI as a foreign
terrorist organization was unconstitutional and, “having been
obtained in violation of the Constitution, is a nullity and
cannot serve as a predicate in a prosecution for violation of
Section 2339B.” Pet. App. 59a.

The Government appealed, and the Ninth Circuit reversed
the district court’s dismissal of the indictment, noting that
“[ulnder [18 U.S.C.] § 2339B, if defendants provide material
support for an organization that has been designated as a
terrorist organization under [8 U.S.C.] § 1189, they commit
the crime, and it does not matter whether the designation is
correct or not.”” Pet. App. 22a (emphasis added).’

The court of appeals rejected Petitioners’ contention that
this case is governed by McKinney v. Alabama. In McKinney,
this Court held that a criminal defendant charged with selling
materials previously judicially designated as obscene had a
First Amendment right to defend himself by showing that the
materials were not obscene, and that the sale was therefore
First Amendment-protected. McKinney v. Alabama, 424 U.S.
669, 674 (1976). Petitioners likewise contend that they have
the right to defend themselves by demonstrating that the
PMOI does not meet the statutory criteria for a foreign
terrorist organization, and that donating to the organization is

> As noted in footnote 1, supra, the Ninth Circuit panel actually issued
three successive published opinions in this case, each time withdrawing its
previous decision. We refer here to the panel’s final opinion, 426 F.3d
1150, Pet. App. 15a-35a.
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therefore protected by the First Amendment. The court of
appeals held that McKinney does not apply since the PMOI is
a foreign terrorist organization, and therefore donations to the
PMOI are not First Amendment-protected. Pet. App. 30a,
31a. The court never addressed the McKinney point that if
the group does not meet the statutory criteria, it is not a
terrorist organization, and any donation to that group is
therefore constitutionally protected.®

Petitioners sought rehearing and rehearing en banc. The
order denying the petition for rehearing en banc was accom-
panied by a dissent authored by Judge Kozinski and joined by
four other judges. Judge Kozinski’s dissent demonstrated that
the panel’s opinion contravenes both McKinney v. Alabama
and Freedman v. Maryland, and that the “terrorist organization
designation scheme ‘fails to provide adequate safeguards
against undue inhibition of protected expression.”” Pet. App.
9a (quoting Freedman v. Maryland, 380 U.S. 51, 60 (1965)).
Judge Kozinski concluded that the court of appeals’ decision
not only conflicts with the decisions of this Court, it “runs con-
trary to two of our defining traditions—that of free and open
expression, and that of justice and fair play.” Pet. App. 3a.

REASONS FOR GRANTING THE PETITION

The Ninth Circuit’s published decision in this case presents a
square conflict with longstanding Supreme Court precedent and
involves a matter of great national concern: the Government’s
ability to prosecute individuals for engaging in speech activity
while simultaneously precluding them from demonstrating that
their activity is protected by the First Amendment.

% The court of appeals also failed to address Petitioners’ separate First
Amendment argument that this prosecution is precluded by Freedman v.
Maryland, which requires that if the Government makes a decision that
particular expressive activity is unprotected by the First Amendment, it
must provide rigorous procedural safeguards to enable individuals to
challenge the reliability of its designation. See argument infra at 21-28.
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18 U.S.C. § 2339B authorizes the Government to prosecute
individuals for giving money to a group on the Secretary of
State’s list of “terrorist” organizations. Donations are crimi-
nalized even if they are intended to support purely peaceful
political activities that fall within the core of the First
Amendment’s protections. This is based on the rationale that
money is fungible, and therefore that whenever money is
donated to a “foreign terrorist organization,” those funds
support terrorism. It is one thing, however, to presume that
any financial support given to a terrorist organization subsi-
dizes terrorist activities. See, e.g., Humanitarian Law Project
v. Reno, 205 F.3d 1130 (9th Cir. 2000) (“HLP”). But if the
group is Not a terrorist organization, that presumption cannot
hold, and the criminal prohibition against providing support
unconstitutionally interferes with First Amendment rights.

As Judge Kozinski noted in his dissent from the denial of
en banc review in this case, “[t]he determination of whether
or not an organization is engaged in terrorism is therefore
crucial, because it distinguishes activities that can be
criminalized from those that are protected by the First
Amendment.” Pet. App. 2a. Thus, the key to this case is how
to decide whether Petitioners’ allegedly criminal activities are
First Amendment-protected.

This Court answered that very question in McKinney v.
Alabama, in which it held that a criminal defendant in
Petitioners’ position must be given the right to prove that his
conduct is protected by the First Amendment. The Ninth
Circuit’s opinion in this case would allow the Government to
deprive a criminal defendant of the right to prove that his
conduct is protected by the First Amendment solely because
the Government labels an organization “terrorist,” in direct
contravention of McKinney.

The court of appeals’ decision also contravenes Freedman
v. Maryland, which requires the Government to provide strict
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procedural safeguards to allow individuals to challenge the
reliability of a determination that particular expressive activ-
ity is not protected by the First Amendment. Here, two D.C.
Circuit decisions confirm that the procedures by which an
organization can challenge a “terrorist” designation (a desig-
nation that has the consequence of rendering donations to that
group unprotected by the First Amendment) lack the minimal
procedural safeguards to ensure reliability. PMOI I, 182 F.3d
17, PMOI II, 251 F.3d 192; see also Pet. App. 7a-1la
(Kozinski, J., dissenting).

The court of appeals’ decision reinstating the indictment in
this case has sweeping implications far beyond the statute at
issue. It allows the Government to criminalize activities that
would otherwise be First Amendment-protected merely by
labeling those activities as contrary to American economic,
foreign relations or defense interests, and to preclude a
constitutionally adequate review of its determination.’

I. THE NINTH CIRCUIT COURT OF APPEALS’
DECISION CONFLICTS WITH THIS COURT’S
DECISION IN MCKINNEY V. ALABAMA

In McKinney v. Alabama, this Court overturned a criminal
conviction obtained under a statutory scheme structurally
indistinguishable from 18 U.S.C. § 2339B. The Alabama
statute made it a crime to sell materials that had been
“judicially declared” to be obscene in a proceeding to which
the defendant was not a party. McKinney v. Alabama, 424
U.S. 669, 670 (1976). The defendant was precluded from
challenging the underlying judicial determination of obscen-

7 In enacting this measure on the heels of the Oklahoma City bombing,
the Senate was well aware of the First Amendment problems caused by 18
U.S.C. § 2339B. Senator Arlen Specter specifically noted that: “I am
also concerned about the first amendment implications of this provision,
restricting the ability of U.S. citizens to support favored causes.” 142
Cong. Rec. S3454, 3473 (daily ed. Apr. 17, 1996).
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ity or arguing that the material was not obscene. The only
question was whether the defendant sold materials that had
been designated as unprotected by the First Amendment. Id.
at 673.

The Court, in a unanimous opinion authored by Justice
Rehnquist, rejected the government’s assertion that a prior
determination of obscenity could “finally bind” defendants
who had neither notice of the hearing nor an opportunity to be
heard. Id. at 674. It held that “[s]uch a procedure, without
any provision for subsequent re-examination of the deter-
mination of the censor, would clearly be constitutionally
infirm.” Id. The results of the prior proceeding could
not “conclusively determine the First Amendment rights of
others.” Id. at 676; see also Soundgarden v. Eikenberry, 871
P.2d 1050 (Wash. 1994) (following McKinney and invalidat-
ing statute that made it a crime to sell materials previously
judicially declared to be “erotic material™); State v. Luck, 353
So.2d 225, 229 (La. 1977) (judicial determination of ob-
scenity may not serve as conclusive finding of obscenity in
any other criminal case).

There is no principled constitutional distinction between
selling allegedly obscene materials and donating to allegedly
terrorist organizations. As the McKinney Court recognized,
obscene materials are “beyond the protection of the First
Amendment” (McKinney, 424 U.S. at 673), but non-obscene
materials are protected by the First Amendment. Similarly,
while donations to terrorist organizations may be unprotected
by the First Amendment, donations to non-terrorist political
groups certainly are protected.® And just as the Alabama
statute in McKinney imposed strict criminal liability for sell-

¥ A terrorist designation is no less susceptible of judicial resolution
than an obscenity determination. The criteria is set forth specifically by
Congress. 8 U.S.C. § 1189(a)(1) (2000). The definition of obscenity, on
the other hand, is far less precise. See Miller v. California, 413 U.S. 15
(1973).
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ing material “known by [the defendant] to have been judi-
cially found to be obscene” in a prior judicial proceeding (424
U.S. at 672 n.2), so too does 18 U.S.C. § 2339B impose strict
criminal liability for contributing to groups determined to be
terrorist in a prior administrative proceeding.

The key to a statute such as § 2339B, which does not
require intent to support terrorist activity, is that such strict
liability is predicated on the group meeting the statutory
criteria for a foreign terrorist organization. McKinney re-
quires that a defendant charged under such a statute have the
ability to demonstrate that the organization does not meet
these statutory criteria, and that any financial contribution or
solicitation is therefore protected by the First Amendment.

A. The court of appeals rejected Petitioners’ McKinney
argument on the grounds that there is no First Amendment
right to provide contributions for a terrorist organization. See
Pet. App. 31a. But the same is true with obscenity—there is
no First Amendment right to distribute obscene materials.
The Ninth Circuit’s rationale is thus entirely circular. The
point of McKinney is that a defendant has a First Amendment
right to show that the material is not obscene, or, in this case,
that the organization is not a “foreign terrorist organization”
under the statutory designation criteria. That is because “if
the organization is not a designated terrorist organization,
then monetary contributions to it are protected by the First
Amendment.” Pet. App. 6a (Kozinski, J., dissenting).

This Court’s decisions spanning more than 30 years consis-
tently hold that donating money to support the nonviolent
political, philosophical or ideological goals of a group is
expressive and associational activity that is fully protected by
the First Amendment. Randall v. Sorrell, 126 S.Ct. 2479,
2491 (2006) (Breyer, J., plurality opinion) (limits on contri-
butions “‘implicate fundamental First Amendment interests’
namely, the freedoms of ‘political expression’ and ‘political

association.’””) (quoting Buckley v. Valeo, 424 U.S. 1, 15, 23
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(1976)); McConnell v. Fed. Election Comm’n, 540 U.S. 93,
134-135 (2003); Citizens Against Rent Control v. City of
Berkeley, 454 U.S. 290, 300 (1981) (right to make donations
to an organization promoting a political cause involves an
“overlap and blend” of the First Amendment rights of
association and expression); Buckley, 424 U.S. at 65-66
(freedom of association “is diluted if it does not include the
right to pool money through contributions, for funds are
often essential if ‘advocacy’ is to be truly or optimally
‘effective.””). Thus, if, as Petitioners contend, the PMOI
were not properly designated as a terrorist organization, any
donation to that group would be First Amendment-protected
and could not be the basis for criminal prosecution.’

The court of appeals refused to follow this Court’s cases
holding that donations to political groups are First Amend-
ment-protected, and relied instead on Humanitarian Law
Project v. Reno, 205 F.3d 1130, 1133 (9th Cir. 2000) (“HLP”),
a Ninth Circuit decision authored by Judge Kozinski holding
that monetary contributions to terrorist organizations are not
First Amendment-protected. But as Judge Kozinski himself
demonstrated in dissent from the denial of rehearing in this
case, the panel misunderstood the basis for HLP, and as a
result its analysis in this case was fundamentally flawed.

Judge Kozinski’s HLP opinion rejected the contention that
the First Amendment requires the Government to demonstrate
a defendant’s intent to fund the terrorist activities of a terror-

? Just as giving a donation is First Amendment-protected, soliciting
funds also is protected by the First Amendment because it involves “a
variety of speech interests—communication of information, the dissemi-
nation and propagation of views and ideas, and the advocacy of causes—
that are within the protection of the First Amendment.” Village of
Schaumberg v. Citizens for a Better Env’t, 444 U.S. 620, 632 (1980); see
also Int’l Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 677
(1992). The court of appeals failed to acknowledge this separate First
Amendment issue.
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ist organization in a § 2339B prosecution, holding that there
is no First Amendment right to give to terrorist organizations,
regardless of the donor’s intent. HLP, 205 F.3d at 1134-35.
That holding, however, was premised on the assumption—
unchallenged in HLP—that the group actually met the criteria
for a terrorist organization. As the HLP decision explained,
because of the fungible nature of money, it should not matter
whether a defendant who donated to a terrorist organization
actually intended to fund terrorism. HLP, 205 F.3d at 1133-
34. But as Judge Kozinski pointed out in his dissenting
opinion in this case, in order for the HLP decision to make
sense, a defendant precluded from demonstrating lack of
intent to fund terrorist activities must be allowed to demon-
strate that the group to which he or she allegedly donated
does not meet the statutory criteria for a terrorist organization.

Thus, in his dissent from the denial of en banc review,
Judge Kozinski wrote:

As we explained in [HLP], money is fungible; if an
organization engages in terrorism, it can channel money
donated to it for humanitarian and advocacy purposes to
promote its grisly agenda. At the same time, however,
giving money to a political organization that is not
engaged in terrorist activities is constitutionally pro-
tected. The determination of whether or not an organiza-
tion is engaged in terrorism is therefore crucial, because
it distinguishes activities that can be criminalized from
those that are protected by the First Amendment.

Pet. App. 2a. Because defendants charged under § 2339B are
precluded from demonstrating that a donation or solicitation
is First Amendment-protected, “[t]he panel’s opinion . . .
contravenes McKinney v. Alabama.” Pet. App. 11a (Kozinski,
J., dissenting).

B. The Ninth Circuit mistakenly reasoned that, if Con-
gress could limit contributions to domestic political organiza-
tions, it should be able to prohibit donations to foreign
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terrorist organizations. Pet. App. 33a. But this again misses
the point: Petitioners do not argue that it is impermissible to
prohibit donations to foreign terrorist organizations, only that
it is impermissible to criminalize donations to groups that do
not meet the statutory criteria for a terrorist organization.
While Congress may limit political contributions under cer-
tain circumstances, a total ban on all contributions to a non-
terrorist political organization is unquestionably unconstitu-
tional. See, e.g., Randall, 126 S.Ct. at 2492 (striking down
contribution limits that are “too low and too strict to survive
First Amendment scrutiny”) (Breyer, J., plurality opinion).

Furthermore it is irrelevant, for First Amendment purposes,
whether funds are donated to or solicited for a foreign group
rather than a domestic organization. The Court has held that
soliciting donations for international organizations is First
Amendment-protected. See Heffron v. Int’l Soc’y for Krishna
Consciousness, Inc., 452 U.S. 640, 644, 645, 647 (1981)
(First Amendment protects soliciting donations for organiza-
tion that was an “international religious society espousing the
views of the Krishna religion”); Lee, 505 U.S. at 677 (solicit-
ing donations for international religious group “is a form of
speech under the First Amendment”).'” In any event, the

" Nor does the First Amendment afford any lesser protection to an
individual’s expressive activities that are aimed at opposing foreign
governments (Boos v. Barry, 485 U.S. 312 (1988)) or to an individual’s
right to obtain information from foreign organizations (Lamont v.
Postmaster General, 381 U.S. 301 (1965)). Indeed, the First Amendment
protections here at issue are especially important where the goal is to
oppose a repressive foreign regime. While anyone might stand on a
soapbox in a United States park and oppose a foreign government or write
letters to the editor in United States newspapers, such expression would
not be remotely as effective as financial support to the main opposition
group on the scene. See Schaumberg, 444 U.S. at 628 (rejecting conten-
tion that Government may limit solicitation so long as it allows individual
to speak freely about support of a cause); see also Meyer v. Grant, 486
U.S. 414, 424 (1988); Martin v. City of Struthers, 319 U.S. 141, 145-48
(1943).
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PMOI has a presence in the United States, as well as abroad,
and lobbies the United States Congress.

C. The Ninth Circuit panel also reasoned that McKinney
is inapplicable because of “[t]he deference due the Executive
branch in the area of national security.” Pet. App. 33a.'' But
national security can only be a concern if the group is truly a
terrorist organization. If it is not, this rationale falls away.
As Judge Konzinski pointed out, “What possible relevance
could national security have once the terrorist designation
was declared unconstitutional?” Pet. App. 13a.

Moreover, a national security rationale does not give the
Government carte blanche to prohibit criminal defendants
from obtaining constitutionally required judicial review.
“Whatever power the United States Constitution envisions for
the Executive in its exchanges with other nations or with
enemy organizations in times of conflict, it most assuredly
envisions a role for all three branches when individual
liberties are at stake.” Hamdi v. Rumsfeld, 542 U.S. 507, 536
(2004) (O’Connor, J., plurality opinion); see also Hamdan v.
Rumsfeld, 127 S.Ct. 2749, 2799 (2006) (“The Constitution is
best preserved by reliance on standards tested over time and
insulated from the pressures of the moment.”) (Kennedy, J.,
concurring in part).

" The court of appeals erroneously relied on Regan v. Wald, 468 U.S.
222 (1984), and Zemel v. Rusk, 381 U.S. 1 (1965), cases involving travel
to embargoed countries. Pet. App. 33a-34a n.69. But the Court upheld
those travel bans on Fifth Amendment substantive due process grounds,
noting that no First Amendment rights were at issue. Regan, 468 U.S. at
241-42; Zemel, 381 U.S. at 16. The Zemel and Regan decisions, citing the
First Amendment rights involved in Aptheker v. Secretary of State, 378
U.S. 500 (1964), recognized that the analysis would be different if First
Amendment rights were at issue. Zemel, 381 U.S. at 16; Regan, 486 U.S.
at 241-42.
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Indeed, Congress expressly provided for judicial review of
terrorist designations in both the district courts and the D.C.
Circuit. The Government can initiate a civil action under 18
U.S.C. § 2339B(c) in any district court to enjoin a person
from giving a donation to a designated “foreign terrorist
organization.” And while 8 U.S.C. § 1189(a)(8) prohibits
criminal defendants from challenging the terrorist designa-
tion, no such prohibition exists for civil defendants. Congress
also empowered the D.C. Circuit to review challenges
brought by designated foreign terrorist organizations them-
selves, although the procedures for such review are insuf-
ficient to protect First Amendment rights under McKinney
and Freedman (infra at 21-28).

The fact that Congress delegated to the courts the power to
review terrorist designations under these -circumstances
undermines the argument implicit in the Ninth Circuit’s
ruling that Article III judges are not competent to conduct
such review in criminal proceedings. Indeed, the Hamdi
plurality specifically found no reason to doubt that district
courts “faced with these sensitive matters will pay proper
heed to both the matters of national security that might arise
in an individual case and to the constitutional limitations
safeguarding essential liberties that remain vibrant even
in times of security concerns.” Hamdi, 542 U.S. at 539
(O’Connor, J., plurality opinion).

Finally, applying the McKinney rule would have minimal, if
any, impact on the Government’s ability to conduct anti-
terrorist activities. If in a particular criminal proceeding a
court were to find that the Government overreached in its
terrorist designation and the donation was constitutionally
protected—an unlikely prospect with regard to the over-
whelming majority of organizations designated as terrorist—
that outcome would affect only that donor. Because there is no
non-mutual collateral estoppel against the Government (United
States v. Mendoza, 464 U.S. 154 (1984)), the group would still
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be on the “terrorist™ list, and the Government could still freeze
the group’s assets and deny visas to its members. 18 U.S.C.
§ 2339B(a)(2); 8 U.S.C. § 1182(a)(3)(B). Future donations
would still be deterred by the threat of criminal prosecution.

All the Court would be holding is that an individual facing
10 years in prison may not be precluded from demonstrating
that the charged activities are protected by the First
Amendment. The alternative upheld by the Ninth Circuit
allows donors to be imprisoned for constitutionally protected
activity—a result directly inconsistent with McKinney and
never sanctioned by this Court.

Il. THE NINTH CIRCUIT COURT OF APPEALS’
DECISION ALSO CONFLICTS WITH THIS
COURT’S DECISION IN FREEDMAN V.
MARYLAND

Even if Congress could deprive a criminal defendant of the
McKinney right to challenge a “terrorist” designation, to sat-
isfy the First Amendment the process by which an organi-
zation is designated would still have to provide sufficient
procedural protections to ensure reliability. Freedman v.
Maryland, 380 U.S. 51 (1965).

This Court has long held that the procedures by which the
Government designates conduct as unprotected by the First
Amendment must comport with “rigorous procedural safe-
guards.” Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 66
(1963); see also Freedman, 380 U.S. at 60. “Because the line
between unconditionally guaranteed speech and speech that
may be regulated is a close one, the ‘separation of legitimate
from illegitimate speech calls for . . . sensitive tools.”” South-
eastern Promotions v. Conrad, 420 U.S. 546, 561 (1975)
(quoting Speiser v. Randall, 357 U.S. 513, 525 (1958)).

Since a defendant charged under 18 U.S.C. § 2339B is
precluded from defending the legitimacy of a contribution by
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showing that the recipient does not meet the criteria for a
terrorist organization, the only possible protection for
legitimate speech activity lies with the State Department’s
designation procedures. But as the D.C. Circuit expressly
held, the designation procedures lack any of the traditionally
recognized procedural safeguards. PMOI 11, 251 F.3d at 208.
And, as Judge Kozinski stated in his dissent, “[w]ithout a
proper designation, the money being donated here cannot be
deemed anything other than a donation to a legitimate foreign
political organization” which is far closer to “pure speech”
afforded full First Amendment protections. Pet. App. 13a.

The Ninth Circuit panel failed even to address Petitioners’
Freedman argument, resting instead on the presumption that
there is no First Amendment right at issue in this case. Pet.
App. 30a, 31a. In doing so, the court presumed the accuracy
of the “terrorist” designation without ever applying the
standards established by this Court in Freedman v. Maryland
and its progeny. As Judge Kozinski demonstrated in his
dissent, “the panel has simply overruled Freedman—without
so much as mentioning it.” Pet. App. 11a.

Like the statutes at issue in Freedman and Bantam Books, a
“foreign terrorist organization” designation under § U.S.C.
§ 1189 acts as a “prior restraint” because it allows the Gov-
ernment to determine that particular expressive and associa-
tional acts are unprotected in advance of actual expression, and
before any judicial review could be pursued. Judge Kozinski’s
dissent pointed out that “[a] terrorist designation is . . . a type
of prior restraint on speech because it criminalizes monetary
contributions that would otherwise be protected by the First
Amendment.” Pet. App. 6a. As this Court has recognized on
numerous occasions, “[a]ny system of prior restraints of
expression comes to this Court bearing a heavy presumption
against its constitutional validity.” Bantam Books, 372 U.S. at
70 (string cite omitted). Moreover, “even where this presump-
tion might otherwise be overcome, the Court has insisted upon
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careful procedural provisions, designed to assure the fullest
presentation and consideration of the matter which the
circumstances permit.” Carroll v. President and Comm’rs of
Princess Anne, 393 U.S. 175, 181 (1968).

Thus, in Freedman v. Maryland and its progeny, this Court
has required, inter alia, that proceedings that determine an
individual’s First Amendment rights must be adversarial,
must provide for effective judicial review, and must place
upon the Government the burden of proving that the activity
is not First Amendment-protected. Freedman, 380 U.S. at
57-58; see also Vance v. Universal Amusement Co., 445 U.S.
308, 317 (1980); Carroll, 393 U.S. at 180, 183; Bantam
Books, 372 U.S. at 70-71; Southeastern Promotions, 420 U.S.
at 561.

Disregarding this entire line of cases, the Ninth Circuit’s
decision allowed the State Department’s “terrorist” designa-
tion to stand as the final determination of First Amendment
rights even though all such constitutionally-required proce-
dural safeguards were absent.'> As the D.C. Circuit acknowl-
edged, the procedures used by the Secretary of State to
designate groups as “foreign terrorist organizations” violate
“the fundamental requirement of due process.” PMOI Il, 251
F.3d at 208.

Under the statute, the Secretary of State may designate a
group as a “foreign terrorist organization” without providing
any advance notice to the organization, and then providing
only generalized public notice by publishing the listing in the
Federal Register. 8 U.S.C. § 1189(a)(2)(A)(ii) (2000), Pet.
App. 66a-67a. Any donation to that group becomes a crim-
inal act upon publication in the Federal Register, regardless of
actual notice and regardless of whether the designation is
correct. 8 U.S.C. § 1189(a)(2)(B)(1) (2000), Pet. App. 67a.

2 This Court in Carroll expressly noted the “danger in relying on the
version of events and dangers presented by prosecuting officials, because
of their special interest.” Carroll, 393 U.S. at 183 n.10.
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While a designated organization itself may seek review in
the D.C. Circuit, there is nothing close to an adversarial
proceeding at either the administrative or judicial stages. See
Freedman, 380 U.S. at 58. The initial proceedings before the
Secretary of State are entirely one-sided because the
organization does not even know that they are taking place
until after the designation is made. And the judicial review
procedures cannot cure that problem because review in the
D.C. Circuit is limited to the one-sided administrative record
created by the Secretary of State. 8 U.S.C. § 1189(b)(2)
(2000), Pet. App. 69a.

In its 2001 opinion in PMOI 11, the D.C. Circuit required
the Secretary of State to provide notice and an opportunity to
submit materials in opposition to the listing for those
organizations that have sufficient presence in the United
States to warrant constitutional protections. PMOI Il, 251
F.3d at 208-209." Any submission by the designated group
would then become part of the record on appeal. But those
procedures are of no use to Petitioners because they were not
put in place until after the PMOI was put on the foreign
terrorist organization list in 1997 and 1999 (the designations
that form the basis of the indictment).

Nor will these administrative procedures be of any use to
the vast majority of other defendants charged with making
prohibited contributions because most groups on the terrorist
list are outside the United States and have no constitutional
rights, and thus the D.C. Circuit decision does not apply to
them. PMOI |1, 251 F.3d at 203.

3 After the D.C. Circuit’s PMOI 1l decision, Congress amended the
statute so that a designated organization may also submit a petition for
revocation two years after the initial designation date. Intelligence Re-
form and Terrorism Prevention Act of 2004, Pub. L. No. 108-458,
§ 7119(a), 11 Stat. 3801 (2004) (codified at 8 U.S.C. § 1189(a)(4)(B)
(2005)).
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An organization without sufficient presence in the United
States is not only deprived of pre-deprivation notice and an
opportunity to be heard, such an organization is also barred
from challenging the constitutionality of a designation.
PMOI I, 182 F.3d at 22. As Judge Kozinski noted, “the only
entity that is statutorily eligible to challenge the terrorist
designation—the organization being designated—will ordi-
narily be unable to bring any kind of meaningful challenge.”
Pet. App. 8a (footnote omitted). Thus, criminal defendants
such as Petitioners can be convicted under § 2339B and sen-
tenced to up to 10 years’ incarceration even though no court
has ever ruled on the constitutionality of the designation.

Moreover, even an organization that has the right to bring a
constitutional challenge is precluded from challenging key
criteria for the designation. For example, the D.C. Circuit has
determined that the decision whether a group is a threat to
national security (which under the statute can mean a threat to
the “economic interests of the United States”) is ‘“non-
justiceable.” PMOI I, 182 F.3d at 23."*

(113

Furthermore, “‘the burden of instituting judicial proceed-
ings and persuading the courts’ that the designation was
improper . . . falls on the organization.” Pet. App. 8a
(Kozinski, J., dissenting) (quoting Freedman, 380 U.S. at 60).
The organization must demonstrate that the Secretary’s
decision to designate an organization as a foreign terrorist
organization is “arbitrary, capricious, an abuse of discretion,”
not in accordance with law or constitutional right, or “lacking
substantial support in the administrative record.” 8 U.S.C.
§ 1189(b)(3) (2000), Pet. App. 69a. Meeting that burden is
nearly impossible because the organization has no right to

' Also, as Judge Kozinski noted, “the statute seems to discourage any
judicial determination at all, giving the organization only 30 days to chal-
lenge its designation.” Pet. App. 8a. Additionally, there are no time
limits requiring the D.C. Circuit to act expeditiously. See Freedman, 380
U.S. at 58.
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view much of the evidence used against it (since the
Government may rely upon classified material), no right to
cross examine the Government’s witnesses, and no meaning-
ful ability to confront other evidence used by the Govern-
ment, which may include “‘third hand accounts, press stories,
material on the internet or other hearsay regarding the
organization’s activities.”” PMOI Il, 251 F.3d at 196 (quoting
PMOI I, 182 F.3d at 19); see also Freedman, 380 U.S. at 58.

In short, a “foreign terrorist organization” designation will
survive the limited judicial review provided by the statute so
long as the Secretary of State produces a newspaper article
alleging that someone somewhere threatened to do a violent
act in the group’s name (a “terrorist activity” under 8 U.S.C.
§ 1182(a)(3)(B)), and asserts that such action, if carried out,
might be counter to American economic interests (a threat to
the “national security” under 8 U.S.C. § 1189(c)(2)).

Freedman precludes such constitutionally infirm and inher-
ently unreliable designation procedures from determining the
First Amendment rights of individuals facing criminal prose-
cutions. As Judge Kozinski concluded, “as in Freedman, the
only possible conclusion is that the terrorist organization
designation scheme ‘fails to provide adequate safeguards
against undue inhibition of protected expression,” and there-
fore is an invalid prior restraint.” Pet. App. 9a (quoting
Freedman, 380 U.S. at 60)."

"> The governing statute also prohibits the instant prosecution. 8
U.S.C. § 1189(b)(3) requires that the D.C. Circuit “shall hold unlawful
and set aside” a designation made in violation of the Constitution. In
PMOI Il, the D.C. Circuit recognized that because it found the designation
of the PMOI to violate the Constitution, a “strict and immediate appli-
cation” of the statute would require “revocation of the designation[],” but
it left the designation in place pending remand in light of what it saw as
the “realities of . . . foreign policy and national security concerns” and the
impending expiration of the designation. PMOI [l, 251 F.3d at 196, 209.
The D.C. Circuit did not address whether the unconstitutional desig-
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Unless overturned by this Court, the Ninth Circuit’s deci-
sion will allow a defendant to be prosecuted for contributing
to an organization designated as “terrorist” based upon a
designation that the defendant cannot challenge, and that vio-
lates the basic procedures this Court has held are constitu-
tionally required to protect speech activity. As Judge
Kozinski warns, the panel’s decision gives the State Depart-
ment “carte blanche to label any organization it chooses a
foreign terrorist organization and make a criminal out of any-
one who donates money to it. Far too much political activity
could be suppressed under such a regime.” Pet. App. 14a.

For example, suppose the Government were to designate
Greenpeace, Solidarity, the African National Congress—
which was on a predecessor “terrorist” list in the 1980s—or
even a disfavored political party as foreign terrorist organi-
zations. Under Section 2339B, that administrative determi-
nation would be conclusive in a criminal prosecution of any
individual who donated money to the organization, regardless
of the reliability of the underlying determination that the
group satisfied the statutory criteria for a terrorist group.

Confronted with a serious threat nearly a half century ago,
this Court held that:

[The] concept of ‘national defense’ cannot be deemed an
end in itself, justifying any exercise of legislative power

nation of the PMOI in 1999 (or the 1997 designation, which was made
with the same unconstitutional procedures) could nonetheless serve as the
predicate for a subsequent criminal prosecution of an individual donor,
because that issue was not presented.

While 8 U.S.C. § 1189(a)(8) takes the extreme (and, under McKinney,
unconstitutional) step of precluding a criminal defendant donor from
challenging the “terrorist” designation, Congress’ simultaneous enactment
of Section 1189(b)(3) makes clear its intent that an unconstitutional
“terrorist” designation could not serve as the basis for a prosecution of a
financial contributor. The two provisions cannot be separated. Thus, in
addition to the First Amendment problems posed by this case, the statute
itself requires reversal of the court of appeals’ decision.
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designed to promote such a goal. Implicit in the term
‘national defense’ is the notion of defending those values
and ideals which set this Nation apart. For [more than]
two centuries, our country has taken singular pride in the
democratic ideals enshrined in its Constitution, and the
most cherished of those ideals have found expression in
the First Amendment. It would indeed be ironic if, in
the name of national defense, we would sanction the
subversion of one of those liberties—the freedom of
association—which makes the defense of the Nation
worthwhile.

United States v. Robel, 389 U.S. 258, 264 (1967).

It is this Court’s proud history that has ensured that the
Government, while protecting the Nation, at the same time
respects and safeguards our core constitutional values.
Where, as here, a lower court has ignored First Amendment
protections and abdicated judicial oversight, it is important
that this Court grant review to ensure that the Government
acts consistently with the Constitution.

CONCLUSION

For the foregoing reasons, the petition for a writ of
certiorari should be granted.
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UNITED STATESCOURT OF APPEALS
NINTH CIRCUIT

No. 02-50355.

UNITED STATESOF AMERICA,
Plaintiff-Appellant,
V.

HOSSEIN AFSHARI, aka Hosseini Deklami; Mohammad
Omidvar; Hassan Rezaie; Roya Rahmani, aka Sister
Tahmineh; Navid Tg, aka Ngaf Eshkoftegi; Mustafa
Ahmady; Alireza Mohamad Moradi;

Defendants-Appellees.

Filed April 17, 2006
Amended April 28, 2006

Before  ANDREW J. KLEINFELD, KIM MCcLANE
WARDLAW, and WILLIAM A. FLETCHER, Circuit Judges.

ORDER;
Dissent by Judge Kozinski

The order filed April 17, 2006, denying the petition for
rehearing and petition for rehearing en banc is amended
asfollows:

After the sentence, “The matter failed to receive a
majority of the votes of the nonrecused active judges in
favor of en banc consideration,” insert the following
sentence: “Judge Fisher and Judge Berzon were recused
from all proceedingsin this case.”
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ORDER

The panel has voted unanimously to deny the petition for
rehearing and petition for rehearing en banc.

The full court has been advised of the petition for rehearing
en banc. A judge of the court requested a vote on whether to
rehear the matter en banc. The matter failed to receive a
majority of the votes of the nonrecused active judges in favor
of en banc consideration. Judge Fisher and Judge Berzon
were recused from all proceedings in this case. Fed. R. App.
P. 35(b).

The petition for rehearing and the petition for rehearing en
banc are DENIED.

KOZINSKI, Circuit Judge, with whom Judges PREGER-
SON, REINHARDT, THOMAS and PAEZ join, dissenting
from denial of rehearing en banc.

It goes without saying that the United States government
may prohibit donations to terrorist organizations. As we
explained in Humanitarian Law Project v. Reno, 205 F.3d
1130, 1133 (9th Cir.2000), money is fungible; if an organi-
zation engages in terrorism, it can channel money donated to
it for humanitarian and advocacy purposes to promote its
grisly agenda. At the same time, however, giving money to a
political organization that is not engaged in terrorist activities
is constitutionally protected. The determination of whether or
not an organization is engaged in terrorism is therefore cru-
cial, because it distinguishes activities that can be criminal-
ized from those that are protected by the First Amendment.

This case concerns the manner in which this distinction is
drawn. Because designating an organization as terrorist cuts
off the First Amendment rights of individuals wishing to
donate to that organization, the designation must meet cer-
tain constitutional standards. The Supreme Court has twice
spoken to the question of how the government may go about
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turning what would otherwise be protected First Amendment
speech into criminal conduct, the first time in Freedman v.
Maryland, 380 U.S. 51, 85 S.Ct. 734, 13 L.Ed.2d 649 (1965),
and the second time in McKinney v. Alabama, 424 U.S. 669,
96 S.Ct. 1189, 47 L.Ed.2d 387 (1976). In both cases, the
Court laid out strict rules that the government must follow,
yet the designation in this case complies neither with Freed-
man nor with McKinney. The net result is that Rahmani is
being criminaly prosecuted, and amost certainly will be
convicted, for contributing to an organization that has been
designated as terrorist with none of the protections that are
congtitutionally required for such a designation. Worse,
Rahmani will in &l likelihood spend many yearsin prison for
contributing to an organization whose designation the D.C.
Circuit has held does not even meet the requirements of due
process. Because | believe that the prosecution in this case
runs contrary to two of our defining traditions-that of free and
open expression, and that of justice and fair play-1 respect-
fully dissent from the court’s failure to correct the panel’s
errors by taking this case en banc.

Background

Anyone who “knowingly provides material support or
resources to a foreign terrorist organization, or attempts or
conspires to do so” faces up to 10 yearsin prison. 18 U.S.C.
§ 2339B(a)(1).! A foreign “terrorist organization” is defined
as any organization so desi gnated by the Secretary of State
under 8 U.S.C. §1189(a)(1).

Roya Rahmani was indicted under 18 U.S.C. § 2339B for
making monetary contributions to the Mujahedin-e-Khalq
(MEK), aso known as the People’s Mojahedin Organization

! The maximum sentence was increased to 15 years in 2001. See USA
PATRIOT Act, Pub.L. No. 107-56, § 810(d), 115 Stat. 272, 380 (2001).

% All references to 8 U.S.C. § 1189 are to the version in place before
the 2001 and 2004 amendments.
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for Iran, between 1997 and 2001. See United States v. Rah-
mani, sub nom. United States v. Afshari, 426 F.3d 1150, 1152
(9th Cir.2005). MEK is opposed to the current funda-
mentalist regime in Iran. See People’s Mojahedin Org. of
Iran v. Dep’t of Sate, 182 F.3d 17, 20-21 (D.C. Cir.1999)
(“PMOI I"). It was first designated a terrorist organization in
1997, and was re-designated in 1999 and 2001. Seeid. at 18;
Nat’| Council of Resistance of Iran v. Dep’t of State, 251 F.3d
192, 197 (D.C. Cir.2001) (“PMOI I1"); People’s Mojahedin
Org. of Iran v. Dep’t of Sate, 327 F.3d 1238, 1241 (D.C.
Cir.2003) (“PMOI 111"); cf. 8 U.S.C. § 1189(a)(4) (requiring
re-designation every two years).

Rahmani argues that MEK is not a terrorist organization,
but the crime isn’'t defined as providing support to an
organization that isterrorist, only to one that is designated as
such under 8 U.S.C. 8§ 1189. Further, she is statutorily barred
from arguing that the organization is not terrorist in nature,
and therefore that her contribution is constitutionally pro-
tected. See 8 U.S.C. 8§ 1189(a)(8). Not to worry, says the
panel; the organization itself can challenge the designation, so
Rahmani’s First Amendment rights are adequately protected.

The organization’s challenges in this case, however,
proved futile. MEK brought a legal chalenge each time it
was designated, under the judicia review provision of the
governing statute: “The [D.C. Circuit] Court shall hold
unlawful and set aside a designation the court findsto be. . .
contrary to congtitutiona right, power, privilege, or im-
munity.” 8 U.S.C. § 1189(b)(3)(B). When the D.C. Circuit
reviewed MEK’s 1997 designation, however, it found the
organization lacked due process rights and thus could not
challenge the designation. See PMOI 1, 182 F.3d at 22, 25.
When MEK was re-designated in 1999 and challenged its
new designation, the D.C. Circuit reached the merits® and

% The D.C. Circuit reviewed the merits of the due process challenge to
the designation the second time around only because the State Department
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found that the designation violated due process because the
government did not provide MEK with notice or an oppor-
tunity to be heard. SeePMOI 11, 251 F.3d at 196, 208-09. But,
instead of setting the designation aside as the statute requires,
see 8 U.S.C. § 1189(b)(3)(B), the court left the designation in
place and remanded the case to the Secretary of State for
further proceedings, see PMOI II, 251 F.3d at 209. On re-
mand, the Secretary promptly re-designated MEK a terrorist
organization retroactively for the two-year period ending in
2001. See PMOI 111, 327 F.3d a 1241. The D.C. Circuit
did not uphold this retroactive designation until 2003. Seeid.
at 1245.

It is these designations-one of which was found to be
unreviewable, one of which was found to be unconstitutional,
and the last of which was adopted retroactively-that form the
basis of the government’ s prosecution of Rahmani.

Discussion

It isfirmly established that monetary contributions to polit-
ical organizations are a form of “speech” protected by the
First Amendment, see McConnell v. Fed. Election Comnin,
540 U.S. 93, 134-36, 124 S.Ct. 619, 157 L.Ed.2d 491 (2003);
Buckley v. Valeo, 424 U.S. 1, 16, 96 S.Ct. 612, 46 L.Ed.2d
659 (1976) (per curiam), the panel’s statements to the con-
trary notwithstanding, see Rahmani, 426 F.3d at 1159-60
(“[W]hat the defendants propose to do is not to engage in
speech, but rather to provide material assistance . . . [by]
sending money to the MEK.”); id. at 1160 (“[T]he money
sent to the MEK is not [speech].”). In Humanitarian Law
Project, 205 F.3d at 1133, we held that giving money to a
designated terrorist organization is not protected speech. But

had identified another organization-the National Council of Resistance of
Iran (NCRI)-as MEK’s “alias.” NCRI had enough of a presence in the
United States to assert a due process clam. See Rahmani, 426 F.3d
at 1153.
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if the organization is not a designated terrorist organization,
then monetary contributions to it are protected by the First
Amendment-maybe not to the same degree as pure speech,
but protected nonetheless. A terrorist designation is thus a
type of prior restraint on speech, because it criminalizes
monetary contributions that would otherwise be protected by
the First Amendment.

The pand dismisses Rahmani’s First Amendment argu-
ments with conclusory statements that the money here is
being given to a terrorist organization, and is therefore a
completely unprotected form of expression. See Rahmani,
426 F.3d at 1160 (“Donations to designated foreign terrorist
organizations are not akin to donations to domestic political
parties or candidates.”). But this begs the guestion. The crux
of the case-the issue the panel has elided in each iteration of
its opinion-is the process by which the designation was made.
If the designation process does not comply with constitutional
standards, then the designation is invalid and Rahmani’s
donations are protected by the First Amendment. In order to
determine whether that process was constitutional, we must
rely on the guidance of Freedman v. Maryland, 380 U.S. 51,
85 S.Ct. 734, 13 L.Ed.2d 649 (1965), and McKinney v. Ala-
bama, 424 U.S. 669, 96 S.Ct. 1189, 47 L.Ed.2d 387 (1976).

1. “[A]ny system of prior restraints of expression comes to
this Court bearing a heavy presumption against its consti-
tutional validity.” Freedman, 380 U.S. at 57, 85 S.Ct. 734
(quoting Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70, 83
S.Ct. 631, 9 L.Ed.2d 584 (1963)) (internal quotation marks
omitted). In Freedman, the Supreme Court detailed the “pro-
cedural safeguards’ that must accompany prior restraints on
speech, setting a high hurdle for the government to clear
before arestraint can be held congtitutional. 1d. at 58, 85 S.Ct.
734. Freedman concluded that “only a judicial determination
in an adversary proceeding ensures the necessary sensitivity
to freedom of expression, [thus] only a procedure requiring a
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judicial determination suffices to impose a valid fina re-
straint.” 1d. (emphasis added). The panel ignores Freedman
entirely, upholding a prior restraint on speech that contains
not asingle one of Freedman's procedural safeguards.

In Freedman, the Supreme Court struck down a Maryland
censorship scheme in which theaters were banned-on penalty
of criminal prosecution-from showing films designated as
obscene:

It is readily apparent that the Maryland procedural
scheme does not satisfy [constitutional] criteria. First,
once the censor disapproves the film, the exhibitor must
assume the burden of instituting judicial proceedings
and of persuading the courts that the film is protected
expression. Second, once the Board has acted against a
film, exhibition is prohibited pending judicial review,
however protracted. Under the statute, appellant could
have been convicted if he had shown the film after
unsuccessfully seeking a license, even though no court
had ever ruled on the obscenity of the film. Third, it is
abundantly clear that the Maryland statute provides no
assurance of prompt judicial determination. We hold,
therefore, that appellant’s conviction must be reversed.
The Maryland scheme fails to provide adequate safe-
guards against undue inhibition of protected expression,
and this renders the 8§ 2 requirement of prior submission
of filmsto the Board an invalid previous restraint.

Id. at 59-60, 85 S.Ct. 734 (emphasis added).

The procedure for designating a foreign terrorist organi-
zation has al of the deficiencies identified by the Supreme
Court in Freedman, and then some. First, once the Secre-
tary of State makes the designation, the prohibition on
monetary contributions takes effect immediately, see8 U.S.C.
8§ 1189(a)(2)(B)(i), and “the burden of instituting judicial
proceedings and of persuading the courts’ that the desig-
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nation was improper, Freedman, 380 U.S. at 60, 85 S.Ct. 734,
falls on the organization. See8 U.S.C. § 1189(b)(1).

Second, monetary contributions to a designated organi-
zation are prohibited even while judicia review is pending.
See id. 88 1189(a)(2)(B)(i), (b)(4) (“The pendency of an
action for judicial review of a designation shall not affect the
application of this section, unless the court issues afina order
setting aside the designation.”); Freedman, 380 U.S. at 60, 85
S.Ct. 734. This procedura deficiency is particularly damage-
ing to Rahmani, who made al her donations at |east two years
before the D.C. Circuit finally approved MEK’s designation
as a terrorist organization. Third, “it is abundantly clear that
the . . . statute provides no assurance of prompt judicial
determination.” Id. To the contrary, the statute seems to
discourage any judicial determination at al, giving the
organization only 30 days to challenge its designation. See id.
§ 1189(b)(1). What's more, the panel concedes that the D.C.
Circuit has found foreign entities have no due process rights:
“MEK was a ‘foreign entity without . . . presence in this
country’ and thus ‘ha[d] no constitutional rights under the due
process clause’ Therefore, the MEK was not entitled to
notice and a hearing.” Rahmani, 426 F.3d at 1153 (quoting
PMOI I, 182 F.3d at 22) (alterations in original) (footnote
omitted). In other words, the only entity that is statutorily
eligible to challenge the terrorist designation-the organization
being designated-will ordinarily be unable to bring any kind
of meaningful® challenge. See 8 U.S.C. §8§ 1189(a)(1)(A),

@(8), (b)(1).

! say “meaningful” challenge because, despite finding that MEK
had no due process rights, the D.C. Circuit did conduct some review of
the Secretary’s designation as required by the statute. See 8 U.S.C.
§ 1189(b)(3). But all the D.C. Circuit could do was glance at the Secre-
tary’s one-sided evidence. “[N]ot surprisingly,” the D.C. Circuit found
nothing in the Secretary’s materials to support MEK’s argument that it
was erroneously designated. PMOI I, 182 F.3d at 24.
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Even when an organization can avail itself of the full “judi-
cia review” prescribed by the statute, see id. 88 1189(b)(2)
& (3), such review comes nowhere near what Freedman
requires. The statute uses “APA-like language,” PMOI |, 182
F.3d at 22, barring the D.C. Circuit from overturning the
Secretary’s designation unless, for example, it lacks substan-
tial evidence or is arbitrary and capricious. See 8 U.S.C.
§ 1189(b)(3). As the D.C. Circuit noted, under the statute’s
judicial review provisions, the designated organization “does
not have the benefit of meaningful adversary proceedings. . .
other than procedural shortfalls so obvious a Secretary of
State is not likely to commit them.” PMOI Il, 251 F.3d at
197. But Freedman explicitly requires a “judicial determi-
nation in an adversary proceeding” on the merits, not merely
a court’s cursory check that the agency followed its own
procedures. 380 U.S. at 58, 85 S.Ct. 734 (emphasis added).
And Freedman underscores the inadequacy of any agency for
making such a judicial determination: “[T]here inheres the
danger that [an agency] may well be less responsive than a
court-part of an independent branch of government-to the
congtitutionally protected interests in free expression.” Id. at
57-58, 85 S.Ct. 734.

As in Freedman, the only possible conclusion is that the
terrorist organization designation scheme “fails to provide
adequate safeguards against undue inhibition of protected
expression,” and therefore is an invalid prior restraint. Id. at
60, 85 S.Ct. 734.

The procedural history of this case perfectly illustrates the
patent unconstitutionality of the terrorist organization desig-
nation process. Rahmani was indicted for sending money to
MEK from 1997 to 2001, the very years during which the
designation was admittedly unconstitutional.®> Had the D.C.

> Only the 1999 designation was declared unconstitutional by the D.C.
Circuit. See PMOI 1l, 251 F.3d at 197. But the 1999 designation “ex-
tended the . . . 1997 designation,” the constitutionality of which the court
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Circuit followed the letter of the statute, it would have struck
down the designation, see 8 U.S.C. § 1189(b)(3)(B), and
Rahmani could not have been charged with a crime. The State
Department could, of course, have re-designated MEK in
2001 using consgtitutional procedures, but it could not have
retroactively designated it to criminalize Rahmani’s dona-
tions.® See U.S. Const. art. I, §9, cl. 3 (Ex Post Facto Clause).

No “judicia determination” upheld MEK’s designation on
its merits until two years after Rahmani made her alegedly
criminal monetary contributions. Cf. Freedman, 380 U.S. at
58, 85 S.Ct. 734. The pand thus condones a uniquely uncon-
stitutional (and oxymoronic) practice: an ex post facto prior
restraint. The simple fact is that Rahmani is being prose-
cuted-and will surely be sent to prison for up to 10 years-for
giving money to an organization that no one other than some

never reached in PMOI |. Seeid. The process by which the organization
was designated had not changed from 1997 to 1999, so if one was
unconstitutional then the other was as well. After PMOI |l was decided,
the designation process was amended to redress the due process problems
identified by the court. See USA PATRIOT Act § 411(c); PMOI 11, 251
F.3d at 208-09.

®In crafting its remand to the Secretary of State, the D.C. Circuit did
not seem to be aware of the effect the designation plays in criminal
prosecutions. See PMOI 11, 251 F.3d at 209. In fact, it explicitly pointed to
“the timeline against which [it was] operating,” noting that “the two-year
designations before us expire in October of this year.” Id. In other words,
it didn’t much matter whether the designation was revoked or whether the
case was simply remanded for curative measures, even if the civil
conseguences of MEK’s designation had been lifted, they could have been
reimposed almost immediately when MEK was re-designated.

The same cannot be said for criminal prosecutions premised on the
designation: Contributing material support to an organization not
designated a terrorist organization cannot subject a person to criminal
sanction just because the same organization is later so designated. Had the
D.C. Circuit revoked MEK’s designation in 2001-as it was required to do
under the statute-Rahmani’s donations from 1997 to 2001 would have
been perfectly legal, even if MEK was subsequently re-designated.
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obscure mandarin in the bowels of the State Department had
determined to be a terrorist organization. The panel has sim-
ply overruled Freedman-without so much as mentioning it.

2. The panedl’s opinion also contravenes McKinney v. Ala-
bama, 424 U.S. 669, 96 S.Ct. 1189, 47 L.Ed.2d 387 (1976).
McKinney involved a crimina defendant charged with selling
a magazine that had previously been declared obscene in a
separate in rem action. The Supreme Court, in an opinion by
Justice Rehnquist, held that the defendant had a right to argue
at his own trial that the magazine was not actually obscene
and was thus protected by the First Amendment. See id. at
674-76, 96 S.Ct. 1189. McKinney thus stands for the prop-
osition that a criminal defendant has an individual right to
challenge the exclusion of what would otherwise be protected
speech from the protection of the First Amendment.

The panel here holds that, because MEK had an oppor-
tunity to challenge its terrorist designation, see 8 U.S.C.
§ 1189(b)(1), Rahmani can be precluded from arguing in her
own defense that MEK is not actually aterrorist organization.
It is not at all clear to me that a constitutional challenge that
can (maybe) be raised only by a third party in a separate
proceeding can ever be an adequate substitute for the pro-
cedures specified in McKinney. Assuming, however, that such
a third-party procedure is constitutionally permissible, on the
theory perhaps that mere political contributions do not merit
the same lofty constitutional protection as the smutty maga
zines in McKinney, what actually happened in this case surely
cannot be sufficient to strip Rahmani of all First Amendment
protections. As will be recalled, MEK did litigate its desig-
nation in the courts and the designation was held to be
unconstitutional. This is how the D.C. Circuit described the
procedure used:

The unique feature of this statutory procedure is the
dearth of procedural participation and protection af-
forded the designated entity. At no point in the pro-
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ceedings establishing the administrative record is the
alleged terrorist organization afforded notice of the
materials used against it, or a right to comment on such
materials or the developing administrative record. . . .
The Secretary may base the findings on classified
material, to which the organization has no access at any
point during or after the proceeding to designate it as
terrorist. . . . Thus the entity does not have the benefit of
meaningful adversary proceedings on any of the statu-
tory grounds, other than procedural shortfalls so obvious
a Secretary of Stateis not likely to commit them.

PMOI I, 251 F.3d at 196-97. This is the process the panel
holds is sufficient to extinguish Rahmani’s First Amendment
rights. What good is the organization’s right to chalenge its
designation if the outcome-in this case, that the designation
was unconstitutional -is entirely ignored? Moreover, how can
a procedure that was judicialy determined to violate due
process be an adequate substitute for the type of direct
challenge that McKinney requires?

The McKinney portion of the panel’s opinion is premised
on the fact that the organization was properly designated as a
terrorist organization, and that the designation had aready
been subject to judicial review. The panel states:

What is at issue here is not anything close to pure
speech. It is, rather, material support to foreign organi-
zations that the United States has deemed, through a
process defined by federal statute and including judicial
review by the D.C. Circuit, a threat to our national
security. . . . The “foreign terrorist organization” desig-
nation means that the Executive Branch has determined-
and the D.C. Circuit, in choosing not to set aside the
designation, has concluded that the determination was
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properly made-that materialy supporting the organiza
tion is materially supporting actual violence.

Rahmani, 426 F.3d at 1160 (emphasis added). But, as de-
scribed above, the D.C. Circuit explicitly concluded that the
designation in this case was not “properly made.” Thus, the
panel’ s argument-the very foundation of its attempt to distin-
guish this case from McKinney-is entirely beside the point.

Without a proper designation, the money being donated
here cannot be deemed anything other than a donation to a
legitimate foreign political organization-much closer to the
“pure speech” at issue in McKinney. Monetary donations may
not receive the full strict scrutiny protection that pure political
speech receives, see McConnell, 540 U.S. at 137, 124 S.Ct.
619, but heightened scrutiny still applies, seeid. at 143, 124
S.Ct. 619 (holding that campaign contributions can be limited
because “the prevention of corruption or its appearance con-
stitutes a sufficiently important interest ” (emphasis added)).

The panel’s fina attempt to distinguish this case from
McKinney based on “deference [to] the Executive Branch in
the area of national security” fares no better. Rahmani, 426
F.3d at 1161. What possible relevance could national security
have once the terrorist designation was declared unconsti-
tutional? The panel pretends the designation was valid and
that it can therefore refer to MEK as a terrorist organization.
But until such a determination is properly made, asserting the
presence of a national security concern is mere speculation-
hardly a sufficient substitute for the individual procedural
right granted in McKinney.

3. Why does the pandl ignore common sense and find this
whole scheme constitutional? Because, it says, it “do[es] not
have authority to reverse the decisions of a sister circuit,” id.
at 1156, and “it would be contrary to the statutory scheme for
us to hold that the designation was invalid,” id. at 1157. But
the remedy Rahmani seeks requires neither: The D.C. Cir-
cuit's opinion in PMOI 1l, which found the designation
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uncongtitutional but remanded to the Secretary of State
without setting the designation aside, said nothing about use
of the designation in criminal prosecutions; thus, there is
nothing to “reverse.” See PMOI Il, 251 F.3d at 209; note 6
supra. Nor is there a need to strike down the designation; the
designation, and the many civil consequences that flow from
it, need not be disturbed. See PMOI 11, 251 F.3d at 196 (civil
consequences of designation include, for example, blocking
funds deposited with U.S. financial institutions and denying
certain members of the organization entry into the United
States). The panel need only hold that a designation found by
the D.C. Circuit to be unconstitutional cannot form the basis
of acriminal prosecution.

*x % %t

| can understand the panel’s reticence to interfere with
matters of national security, but the entire purpose of the ter-
rorist designation process is to determine whether an organi-
zation poses a threat to national security. Under the Con-
stitution, the State Department does not have carte blanche to
label any organization it chooses a foreign terrorist organiza-
tion and make a criminal out of anyone who donates money
to it. Far too much political activity could be suppressed
under such aregime.

In any event, our task in this case was simple. The D.C.
Circuit had adready done all of the hard work, examining
MEK’s designation and finding it to be constitutionally
inadequate. All we had to do was take the next logical step
and hold that this inadequate designation could not form the
basis for a crimina prosecution. The Supreme Court hasn’t
hesitated to take a close ook at the constitutionality of certain
war on terror-related procedures-especially procedures that
are dtill being tested and developed. See, eg., Hamdi v.
Rumsfeld, 542 U.S. 507, 537-38, 124 S.Ct. 2633, 159 L.Ed.2d
578 (2004). We should be no less vigilant.

" Please note that the asterisks appear in Judge Kozinski’ s dissent.
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KLEINFELD, Circuit Judge:

We review the constitutionality of a statute prohibiting
financial support to organizations designated as “terrorist.”

Facts

The issue here is the constitutionality of the crime charged
in the indictment, that from 1997 to 2001, Rahmani and
others knowingly and willfully conspired to provide material
support to the Mujahedin-e Khalg (“MEK”),! a designated
terrorist organization, in violation of 18 U.S.C. § 2339B(a)(1).”

According to the indictment, the defendants solicited char-
itable contributions at the Los Angeles International Airport
for the “Committee for Human Rights,” gave money and
credit cards to the MEK, and wired money from the “Com-
mittee for Human Rights’ to an MEK bank account in
Turkey. They did al this after participating in a conference
call with an MEK leader, in which they learned that the State
Department had designated the MEK as a foreign terrorist
organization. The MEK leader told them to continue to
provide material support despite the designation. According
to the indictment in this case, the money they sent to the
MEK amounted to at least severa hundred thousand dollars.

The MEK was founded in the 1960’ s as an Iranian Marxist
group seeking to overthrow the regime then ruling Iran. It
participated in various terrorist activities against the Iranian
regime and against the United States, including the taking of
American embassy personnel as hostages in 1979. After the
Iranian regime fell and was replaced by a clerical, rather than
aMarxist, regime, MEK members fled to France. They later
settled in Irag, aong the Iranian border. There they carried

! The MEK is also known as the People’'s Mojahedin Organization for
Iran, or PMOI, and has a variety of other aliases.

%1n 1997, the Secretary of State designated the MEK as a foreign ter-
rorist organization under 8 U.S.C. § 1189.
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out terrorist activities with the support of Saddam Hussein’s
regime,® as well as, if the indictment is correct, the money
that the defendants sent them.

The MEK, since first being designated a terrorist organi-
zation, has developed a convoluted litigation history in the
United States Court of Appeals for the District of Columbia.
Because this history is important to the outcome of this case,
we will briefly review the relevant parts.

The MEK was first designated a terrorist organization in
1997. The D.C. Circuit upheld this designation because the
MEK was a “foreign entity without . . . presence in this
country” and thus “ha/d] no constitutional rights under the
due process clause.” * Therefore, the MEK was not entitled to
notice and a hearing. It aso found the administrative record
sufficient to establish that the MEK “engages in terrorist
activity.”® In the process of designating MEK a terrorist
organization in 1999, the State Department determined that
another organization, the National Council of Resistance of
Iran, was an “alias’ of the MEK.® When reviewing the 1999
designation, the D.C. Circuit held that the second organi-
zation had a presence in the United States and, based on that
presence, that both organizations were entitled to “the oppor-
tunity to be heard at a meaningful time and in a meaningful

manner.”’

The D.C. Circuit remanded the 1999 designation to the
State Department with the instructions that both organizations

% The 1997-2001 period of the conspiracy charged in the indictment
was duri ng Saddam Hussein’s regime.

4 People’'s Mojahedin Org. of Iran v. Dep't of Sate, 182 F.3d 17, 22
(D.C. Cir.1999).

°|d. at 24-25.

® Nat'| Council of Resistance of Iran v. Dep't of State, 251 F.3d 192,
197 (D.C.Cir.2001).

"1d. at 208.
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be given an opportunity “to file evidence in support of their
alegations that they are not terrorist organizations.”® Instead,
the MEK submitted evidence showing that it was responsible
for numerous assassinations of Iranian officials and mortar
attacks on Iranian government installations.® Upon reviewing
this redesignation, the D.C. Circuit noted that any procedural
due process error that might have existed was harmless
because the MEK had “effectively admitted” that it was a
terrorist organization.™

For purposes of reviewing a motion to dismiss an indict-
ment, we assume the truth of what the indictment alleges.'*
Thus, we take it as true that the defendants knew that they
were furnishing assistance to a designated “terrorist” organi-
zation, having been informed of the designation in a con-
ference call with an MEK leader.

The district court dismissed the indictment on the ground
that the terrorist designation statute'? was unconstitutional.
We review de novo,™ and reverse.

Anaysis
I. Challenging the designation.
8 U.SC. § 1189(a)(1) sets out a carefully articulated
scheme for designating foreign terrorist organizations. To
make the designation, the Secretary has to make specific

findings that “the organization is aforeign organization”; that
“the organization engages in terrorist activity (as defined in

8d.

o People’'s Mojahedin Org. of Iran v. Dep’'t of State, 327 F.3d 1238,
1243 (D.C.Cir.2003).

©d,
! United States v. Jensen, 93 F.3d 667, 669 (9th Cir.1996).
?8U.s.C. §1189.

3 United States v. Barrera-Moreno, 951 F.2d 1089, 1091 (Sth Cir.
1091).
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8 U.S.C. § 1182(a)(3)(B))"; and that “the terrorist activity
of the organization threatens the security of United States
nationals or the national security of the United States.” 14

The Secretary of State’s designation is only the beginning.
The Secretary also must furnish the congressional leadership
advance notification of the designation and the factual basis
for it, which Congress can reject.’® The designation is pub-
lished in the Federal Register.'® The designated organization
is entitled to judicial review of the Secretary’s action in the
United States Court of Appeas for the District of Colum-

8 U.S.C. § 1182(a)(3)(B)(iii). Terrorist activity defined. Asused in
this Act, the term “terrorist activity” means any activity which is unlawful
under the laws of the place where it is committed . . . and which involves
any of the following:

(I) The highjacking or sabotage of any conveyance. . .

(I1) The seizing or detaining, and threatening to kill, injure, or con-
tinue to detain, another individual in order to compel a third person
... to do or abstain from doing any act as an explicit or implicit
condition for the release of the individual seized or detained.

(111) A violent attack upon an internationally protected person . . . or
upon the liberty of such a person.

(IV) An assassination.

(V) The use of any—
(a) biological agent, chemical agent, or nuclear weapon or de-
vice, or
(b) explosive or firearm . . . , with intent to endanger, directly or

indirectly, the safety of one or more individuals or to cause
substantial damage to property.

(V1) A threat, attempt, or conspiracy to do any of the foregoing.

22 U.S.C. § 2656f(d)(2). [T]he term “terrorism” means premeditated,
politically motivated violence perpetrated against noncombatant targets by
subnational groups or clandestine agents.

8 U.S.C. § 1189(8)(2)(A)(i).
1°1d. §1189(a)(2)(A)(ii).
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bial’ That court is directed to set aside the designation for
the ordinary administrative law reasons, such as that the
designation is “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.”*® That court must
also set aside a designation for severa other reasons, in-
cluding that the designation is “contrary to constitutional
right, power, privilege, or immunity.”*® Congress or the
Secretary can revoke a designation.> Among the concrete
incentives that a designated organization has to contest the
designation is that the Secretary of the Treasury may require
American financia institutions to block all financia trans-
actionsinvolving its assets. 2

The district court found that it was a facially unconsti-
tutional restriction on judicial review of the designation for
Congress to assign such review exclusively to the D.C.
Circuit. Weregject that position.

Many administrative determinations are reviewable only by
petition to the correct circuit court, bypassing the district
court, and that procedure has generaly been accepted.?
Many are reviewable only in the D.C. Circuit, or the Federal
Circuit, and those restrictions have aso been generaly
accepted.”® The congressional restriction does not interfere

7 1d. §1189(c)(2).

8 1d. §1189(c)(3)(A).
¥ 1d. §1189(c)(3)(B).
2 1d. §1189(a)(5), (6).
1 1d. §1189(a)(2)(C).

% Spee, eg., City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320,
336, 78 S.Ct. 1209, 2 L.Ed.2d 1345 (1958); Lockerty v. Phillips 319 U.S.
182, 63 S.Ct. 1019, 87 L.Ed. 1339 (1943) (holding that a district court
lacked jurisdiction to hear a challenge to price controls under the Emerg-
ency Price Controls Act where Congress had vested judicia review for
such challengesin an Emergency Court of Appeals).

#® See, eg., 47 U.S.C. § 402(b) (vesting exclusive jurisdiction in the
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with the opportunity for judicia review, as the MEK’s
extensive litigation history shows. And this scheme avoids
the awkwardness of criminalizing materia support for a
designated organization in some circuits but not others, as
varying decisions in the different regional circuits might.

However, a holding that a restriction of judicial review of
the Secretary of State’s designation of a terrorist organization
to the Court of Appeals for the D.C. Circuit is not facially
unconstitutional does not settle the question whether a
defendant may be criminally prosecuted for donating to a
designated organization. A defendant prosecuted in district
court for donating to such an organization may bring a due
process challenge to his or her prosecution in the district
court. The district court properly ruled that it had jurisdic-
tion to review this challenge. But its conclusion that § 1189
is facially unconstitutional, because judicial review of the
terrorist designation was assigned exclusively to the D.C.
Circuit, was in error.

Il. Due Processclaim.

The statute assigns criminal penalties to one who “know-
ingly provides material support or resources to a foreign
terrorist organization, or attempts or conspires to do so.”
The statutory phrase “terrorist organization” is a term of art,

D.C. Circuit over appeals from certain decisions and orders of the Federa
Communications Commission).

18 U.S.C. § 2339B. Providing material support or resources to
designated foreign terrorist organizations

(a) Prohibited activities—

(1) Unlawful conduct—Whoever knowingly provides material
support or resources to a foreign terrorist organization, or at-
tempts or conspires to do so, shall be fined under this title or
imprisoned not more than 15 years, or both, and, if the death of
any person results, shall be imprisoned for any term of years or
for life.
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defined by Congress as “an organization designated as a
terrorist organization” under 8 U.S.C. § 1189(a)(1).® The
defendants' central argument is that 8§ 2339B denies them
their constitutional rights because it prohibits them from
collateraly attacking the designation of a foreign terrorist
organization. This contention was recently regected by the
Fourth Circuit en banc.”® We, too, reject it.

The specific section that is at issue here is 8 U.S.C.
8 1189(a)(8), which states in relevant part:

If adesignation . . . has become effective. . . a defendant
inacrimina action or an alien in aremova proceeding
shall not be permitted to raise any question concerning
the validity of the issuance of such designation or
redesignation as a defense or an objection at any trial
or hearing.

The defendants are right that 8§ 1189(a)(8) prevents them
from contending, in defense of the charges against them
under 18 U.S.C. 8§ 2339B, that the designated terrorist
organization is not really terrorist at al. No doubt Congress
was well aware that some might clam that “one man’s
terrorist is another man’s freedom fighter.” Congress clearly
chose to delegate policymaking authority to the President and
Department of State with respect to designation of terrorist
organizations, and to keep such policymaking authority out of
the hands of United States Attorneys and juries. Under
§ 2339B, if defendants provide material support for an or-
ganization that has been designated a terrorist organization
under 8§ 1189, they commit the crime, and it does not matter
whether the designation is correct or not.

The question then is whether due process prohibits a
prosecution under 8 2339B when the court vested with the

%18 U.S.C. § 2339(B)(q)(6).
% United States v. Hammoud, 381 F.3d 316 (4th Cir.2004) (en banc).
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power to review and set aside the predicate designation de-
termines that the designation was obtained in an uncon-
stitutional or otherwise erroneous manner, but nevertheless
declines to set it aside. In reviewing MEK’s 1999 desig-
nation, the D.C. Circuit found that “the designation does
violate the due process rights of the petitioners under the Fifth
Amendment” because the designation process did not afford
MEK notice or an opportunity to be heard.?’ The D.C.
Circuit did not vacate the designation, citing foreign policy
and national security concerns as well as the fact that the
designation would be expiring shortly.?® Instead it left the
designation in place and remanded to the Secretary of State
with instructions that MEK be afforded due process rights.?

Defendants argue that the D.C. Circuit’'s failure to vacate
the 1999 designation after finding a due process violation is
incompatible with 8 1189's “shall . . . set aside” language,
and thus that the statute prohibits using the designation as a
valid predicate for a subsequent prosecution. But we do not
have authority to reverse the decisions of asister circuit. Nor
do we have the authority to review the State Department’s
designation because the statute confers that jurisdiction ex-
clusively in the D.C. Circuit.

Nor, athough the plain language of § 1189(c)(3) appears to
be mandatory, is the D.C. Circuit’s approach inconsistent
with precedent in analogous situations. Section 1189(c)(3) is
nearly identical to § 706 of the Administrative Procedure Act,
and the remedy the D.C. Circuit used here—remand without
vacatur—has been used severa times under the APA*

" Nat'| Council of Resistance of Iran v. Dep't of State, 251 F.3d 192,
196, 200 (D.C.Cir.2001).

2 d. at 209.
2.

% e, eg., Idaho Farm Bureau Federation v. Babbitt, 58 F.3d 1392,
1405-06 (9th Cir.1995).
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Though not entirely uncontroversial, remand without vacatur
has long been supported by Supreme Court precedent,® had
been utilized before the enactment of § 1189 in 1996, and was
well-established when Congress modified elements of § 1189
in 2001 and 2004 without altering the judicia review pro-
cedure. Thus, despite the seemingly mandatory language in
the statute, we believe § 1189(c)(3) can reasonably be read as
the D.C. Circuit read it, to alow the remand of a designation
without vacating it. Thisisespecially so in this case, because
the designation would have been unobjectionable if, as it
initially appeared, the MEK was located entirely abroad and
had no American location, and was, in any event, harmless
because the MEK proudly proclaimed its own terrorist
activities. Moreover, we will not lightly contradict in a col-
lateral proceeding such as this a co-equal court’s well estab-
lished interpretation of a statute. Defendants statutory argu-
ment therefore fails.

Defendants further claim that the Due Process Clause pre-
vents a designation found to be unconstitutional from serving
as a predicate for the charge of providing material support to
adesignated terrorist organization, even if the designation has
never been set aside.®® There are severa reasons why this
argument lacks force.

First, the Supreme Court in Lewis v. United Sates held that
aprior conviction could properly be used as a predicate for a
subsequent conviction for a felon in possession of a firearm,
even though it had been obtained in violation of the Sixth

%L See, e.g., Hecht Co. v. Bowles, 321 U.S. 321, 329-30, 64 S.Ct. 587,
88 L.Ed. 754 (1944).

* |t bears noting that we are not addressing the constitutionality of a
statute lacking in judicial review. To the contrary, § 1189 explicitly pro-
vides for judicia review, and the designation at issue in this case with-
stood judicia review when the D.C. Circuit let the MEK’s 1999 desig-
nation stand.
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Amendment right to counsel.®®* The Court held that it was
proper to prohibit a collateral attack on the predicate during
the crimina hearing because the felon-in-possession statute
made no exception “for a person whose outstanding felony
conviction ultimately might turn out to be invalid for any
reason.”** The Court noted that the prohibition on collat-
eral attack was proper because a convicted felon could
challenge the validity of the conviction before he purchased
his firearm.*

The defendants attempt to distinguish Lewis from this
§ 2339B prosecution because the defendant in Lewis had the
ability to challenge his predicate, whereas here the defendants
themselves are prohibited from challenging the designation.
But this does not change the principle that a crimina pro-
ceeding may go forward, even if the predicate was in some
way unconstitutional, so long as a sufficient opportunity for
judicia review of the predicate exists. Here there was such
an opportunity, which the MEK took advantage of each time
it was designated a foreign terrorist organization.®

Second, the D.C. Circuit declined to set aside the 1999
designation. It remanded the determination but carefully
explained that it did not vacate the designation.®” After the
remand, the D.C. Circuit upheld the redesignation; therefore,
a al relevant times, the “foreign terrorist organization”

* Lewis v. United States, 445 U.S. 55, 100 S.Ct. 915, 63 L.Ed.2d 198
(1980).

*1d. at 62, 100 S.Ct. 915.
*d. at 64, 100 S.Ct. 915.

% See People' s Mojahedin Org. of Iran v. Dep't of Sate, 182 F.3d 17
(D.C.Cir.1999); Nat'l Council of Resistance of Iran v. Dep't of State, 251
F.3d 192 (D.C.Cir.2001); People's Mojahedin Org. of Iran v. Dep't of
State, 327 F.3d 1238 (D.C.Cir.2003).

¥ Nat'l Council of Resistance of Iran v. Dep't of State, 251 F.3d 192,
209 (D.C.Cir.2001).
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designation had been in full force. This court and the D.C.
Circuit are co-equa courts. We cannot reverse its decision.®®
Additionally, the statute expressly provides that only the D.C.
Circuit may review these designations,® so it would be
contrary to the statutory scheme for us to hold that the
designation was invalid. We have aready determined that
any constitutional challenge against 8 U.S.C. § 1189 “must be
raised in an appeal from a decision to designate a Earticular
organization” and must be heard in the D.C. Circuit. ™

Third, 18 U.S.C. § 2339B only requires that Rahmani, et
a., had knowledge of the MEK’s designation as a foreign
terrorist organization. The Fourth Circuit, sitting en banc,
held that a crimina defendant charged under this statute
cannot bring a challenge to the validity of a designation of an
organization as “terrorist.” In a case where there was no
indication that the designation was invalid (other than the
defendant’s would-be challenge), the Fourth Circuit wrote,
“[T]he fact of an organization's designation as an [terrorist
organization] is an element of § 2339B, but the validity of the
designation is not.”* Here, the MEK has been designated a
terrorist organization throughout the relevant period, and that
designation has never been set aside. According to the in-
dictment, defendants had knowledge of this designation, they
were told during a telephone conference call with an MEK

% See Lowenschuss v. West Publishing Co., 542 F.2d 180, 183 (3rd
Cir.1976) (ruling on an “officia opinion of a court of another circuit
.. .isundesirable on policy grounds alone”).

¥ 8U.S.C. §1189(c); See also Humanitarian Law Project v. Reno, 205
F.3d 1130, 1137 (9th Cir.2000) (the statute “provides for judicial review
of the Secretary’ sdecision in the” D.C. Circuit).

“* Humanitarian Law Project, 205 F.3d at 1137.
*! United States v. Hammoud, 381 F.3d 316, 331 (4th Cir.2004) (en
banc) (emphasis in original), rev'd on other grounds, --- U.S. ----, 125

S.Ct. 1051, 160 L.Ed.2d 997 (2005), reinstated in part, 405 F.3d 1034 (4th
Cir.2005).
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leader in October 1997 that the MEK had been designated a
foreign terrorist organization by the State Department.

Fourth, as discussed earlier, the D.C. Circuit ultimately
held that the procedural due process violation it identified
was harmless. When challenging the 1999 designation, the
MEK admitted to numerous terrorist acts making an argument
that amounted to a claim that the enemy of our enemy is
our friend,* a decision that is committed to the Executive
Branch, not the courts. Due to this “admission,” the D.C.
Circuit held that, even if there were a due process violation,
the MEK was not harmed by it.

Thus, defendants’ new due process argument attacks a
designation that withstood judicia review, that we have no
authority to review, that defendants knew was in place
throughout the period of the indictment, and that is supported
by the MEK’s own submission. Defendants suffered no
deprivation of due process, and even if they had, it was
harmless.

The defendants further attempt to distinguish Lewis, a
Supreme Court decision adding that a prior conviction is an
adequate predicate for a “felon in possession” charge even if
the prior conviction was obtained unconstitutionally, by
relying on United States v. Mendoza-Lopez.®® In that case,
the Supreme Court held that a prosecution under 8 U.S.C.
8 1326 for illegal reentry does not comport with due process
if there is no judicial review of whether the predicate depor-

* MEK * argues that the attempt to overthrow the despotic government
of Iran, which itself remains on the State Department’s list of state
sponsors of terrorism, is not ‘terrorist activity,” or if it is, that it does not
threaten the security of the United States or its nationals” People’'s
Mojahedin Org. of Iran v. Dep’t of Sate, 327 F.3d 1238, 1244 (D.C.
Cir.2003).

8 United States v. Mendoza-Lopez, 481 U.S. 828, 107 S.Ct. 2148, 95
L.Ed.2d 772 (1987).
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tation proceeding violated the aien’s rights* It is not at all
clear from Mendoza-Lopez that the Supreme Court meant that
the due process problem isin thelater proceeding. The Court
held that “where a determination made in an administrative
proceeding is to play a critical role in the subsequent impo-
sition of a criminal sanction, there must be some meaningful
review of the administrative proceeding.”*® Nothing in
Mendoza-Lopez appears to require that this review be had by
the defendant in the subsequent criminal proceeding.

Furthermore, it is obvious in Lewis and Mendoza-Lopez
that the opportunity to seek review would be in the hands of
the defendants themselves because it was their rights at issue
in the hearing that created the predicate in the later criminal
proceeding. But here, the defendants’ rights were not directly
violated in the earlier designation proceeding. The predicate
designation was against the MEK, not the defendants. Sec-
tion 1189 provides for the organizations to seek review of the
predicate designation, and that review was had in this case.
Therefore, due process does not require another review of the
predicate by the court adjudicating the instant § 2339B crim-
inal proceeding.

Our holding is further supported by our decision in United
Sates v. Bozarov.*® In Bozarov, we held that a defendant
charged with exporting items listed under the Export Ad-
ministration Act without a license did not have a due process
right to collaterally attack the listing in his criminal pro-
ceeding.*” We held, however, that Bozarov had standing to
challenge the constitutionality of the Export Act in his crim-
inal proceeding.”® This was because the Export Act explicitly

41d. at 837-38, 107 S.Ct. 2148.

4 1d. (emphasisin original).

“6 United Sates v. Bozarov, 974 F.2d 1037 (9th Cir.1992).
471d. at 1045-46.

“81d. at 1040-41.
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provided that all actions taken by the Secretary of Commerce
under it were “not subject to judicial review,” including a
denial of the license that was a predicate for aviolation of the
criminal provision.*® If a defendant were not allowed to
challenge the Export Act in that proceeding, there would be
no arbiter of the congtitutionality of the Export Act. In
contrast, Congress has explicitly provided that the D.C. Cir-
cuit is the arbiter of the constitutionality of any designa-
tion under 8 1189. Thus, there is no constitutional need for
the defendants to challenge the predicate designation in this
proceeding.

As we noted in another case where we rejected a defen-
dant’s right to challenge an export listing in a subsequent
criminal proceeding, the defendants’ argument here “is anal-
ogous to one by a defendant in a drug possession case that his
conviction cannot stand because no specific showing has been
made that the drug is athreat to society. . . . [A] showing that
the drug possessed by the individua defendant has a
‘detrimental effect on the genera welfare’ [is not] an element
of the offense.”*° Likewise, the element of the crime that the
prosecutor must prove in a 8 2339B case is the predicate fact
that a particular organization was designated at the time the
material support was given, not whether the government
made a correct designation. Our position is consistent with
that of the Fourth Circuit, which held that a defendant’s
inability to challenge the designation was not a violation of
his constitutional rights, since the validity of the designation
is not an element of the crime.®* Rather, the element is the

“91d. at 1039.

% United Satesv. Mandel, 914 F.2d 1215 n. 11 (9th Cir.1990) (quoting
Spawr Optical Research, Inc. v. Baldrige, 649 F.Supp. 1366, 1372 n. 10
(D.D.C.1986)).

*! United States v. Hammoud, 381 F.3d 316, 331 (4th Cir.2004) (en
banc).
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fact of an organization’s designation as a “foreign terrorist
organization.” %

1. First Amendment claim.

The defendants argue that the MEK is not a terrorist or-
ganization, and that they have a right under the First Amend-
ment to contribute money to it. The argument is. (1) they
have a First Amendment right to contribute to organizations
that are not terrorist; (2) the statutory scheme denies them the
opportunity to challenge the “foreign terrorist organization”
designation; so therefore (3) it deprives them of their First
Amendment right to make contributions to non-terrorist
organizations.

This argument is mistaken because what the defendants
propose to do is not to engage in speech, but rather to provide
material assistance. The statute says “knowingly provides
material support or resources to a foreign terrorist organi-
zation.”® The indictment charges them with sending money
to the MEK.

The defendants argue that they seek to express their
political views, not by supporting terrorism, but rather by
supporting an organization that the State Department has
mistakenly designated as terrorist.* The due process part of
this argument, that they are entitled to an opportunity in their
criminal proceeding to relitigate whether the MEK isterrorist,
is addressed above. Defendants aso make a distinct free
speech argument, however, based on McKinney v. Alabama.®

*1d.

*18U.S.C. § 2339B(a)(1).

> Thisis an odd argument since the MEK itself has admitted that it has
attacked various Iranian government organizations, assassinated several
Iranian officials, and targeted Iranian Supreme Leader Khamenei for
assassination. See People’ s Mojahedin Org. of Iran v. Dep't of Sate, 327
F.3d 1238, 1243 (D.C.Cir.2003).

% McKinney v. Alabama, 424 U.S. 669, 96 S.Ct. 1189, 47 L .Ed.2d 387
(1976).
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McKinney holds that the First Amendment rights of a
newsstand proprietor were violated by his conviction under a
statute that prohibited him from selling an obscene maga-
zine.®® What is similar to this case is that the obscenity of the
magazine in McKinney was adjudicated, not in the crimina
defendant’s proceeding, but in a previous in rem proceeding
against the magazine to which the newsstand proprietor was
not a party.>” The Court held that a decision in another
proceeding could not conclusively determine First Amend-
ment rights to sell a magazine of persons who had no notice
and opportunity to be heard in that proceeding.® By anaogy,
the defendants in this case argue that they should be entitled
to litigate the terrorism designation of the MEK in their
criminal case.

The argument fails, however, because the cases are not
analogous. The magazine in McKinney was speech, the
money sent to the MEK is not. Though contributions of
money given to fund speech receive some First Amendment
protection, it does not follow that all contributions of money
are entitled to protection as though they were speech.

What is at issue here is not anything close to pure speech.
It is, rather, material support to foreign organizations that the
United States has deemed, through a process defined by
federal statute and including judicia review by the D.C.
Circuit, a threat to our national security. The fact that the
support takes the form of money does not make the support
the equivalent of speech. In this context, the donation of
money could properly be viewed by the government as more

*1d. at 673, 96 S.Ct. 1189.
7 Seeid.
*8d. at 674, 96 S.Ct. 1189.

% See McConnell v. Fed. Election Comm'n, 540 U.S. 93, 124 S.Ct.
619, 157 L.Ed.2d 491 (2003); Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 612,
46 L.Ed.2d 659 (1976).
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like the donation of bombs and ammunition than speech.®
The “foreign terrorist organization” designation means that
the Executive Branch has determined—and the D.C. Circuit,
in choosing not to set aside the designation, has concluded
that the determination was properly made—that materially
supporting the organization is materially supporting actual
violence.

Donations to designated foreign terrorist organizations are
not akin to donations to domestic political parties or can-
didates. An organization cannot be designated unless it is
foreign,®* so domestic associations are immune from the
scheme. And in this case, there is no room for a vagueness
challenge on the ground that the defendants were merely
contributing what might arguably be in the nature of speech.?
The indictment charges them with sending money to the des-
ignated terrorist organization, not with providing instruction
or advocacy.

We have already held that the strict scrutiny standard ap-
plicable to speech regulations does not apply to a prohibition
against sending money to foreign terrorist organizations.®®
That a group engages in politics and has political goals does
not imply that al support for it is speech, or that it promotes
its political goas by means of speech. Guns and bombs are
not speech. Sometimes money serves as a proxy for speech,
and sometimes it buys goods and services that are not speech.
The government “may certainly regulate contributions to
organizations performing unlawful or harmful activities, even
though such contributions may also express the donor’s feel-

% See Humanitarian Law Project v. Reno, 205 F.3d 1130, 1133 (9th
Cir.2000).

18 U.S.C. § 1189(a)(1)(A).
8 Cf. Humanitarian Law Project, 205 F.3d at 1137.
®d. at 1135.
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ings about the recipient.”® There is no First Amendment
right “to facilitate terrorism by giving terrorists the weapons
and explosives with which to carry out their grisly missions.” ®

A less rigorous standard of review is applied to monetary
contributions than to pure speech.®® Even giving money to
perfectly legitimate political expression within the United
States can be, and is, restricted by Congress, and such
restrictions are consistent with the Constitution.®” A fortiori,
contribution of money to foreign organizations that the
United States has determined engage in terrorist activities can
be restricted by Congress.®® It would be anomalous indeed
that Congress could restrict the contribution of money for
televison commercials that say why a candidate would be a
good or bad choice for political office, yet could not prohibit
contribution of money to aforeign group that the government
determines engages in terrorist activities. Defendants are
entitled under the First Amendment to publish articles argu-
ing that the MEK is not really a terrorist organization, but
they are not entitled to furnish bombs to the MEK, nor to
furnish money to buy bombs and ammunition.

The deference due the Executive Branch in the area of
national security reinforces our conclusion that furnishing
material assistance to foreign terrorist organizations must be
distinguished from the McKinney issue, furnishing obscene
magazines.®

% d.
®1d. at 1133.
% McConnell, 540 U.S. at 137, 124 S.Ct. 619.

* Seeid.; Buckley, 424 U.S. at 20, 96 S.Ct. 612 (“[A] limitation upon
the amount that any one person or group may contribute to a candidate or
political committee entails only a marginal restriction upon the contrib-
utor’s ability to engage in free communication.”).

% See Humanitarian Law Project, 205 F.3d at 1133.
% See Regan v. Wald, 468 U.S. 222, 242, 104 S.Ct. 3026, 82 L.Ed.2d
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In McConnell, the Court found that “the prevention of
corruption or its appearance constitutes a sufficiently impor-
tant interest to justify political contribution limits”® The
interest in protecting our country from foreign terrorist
organizations is a fortiori “a sufficiently important interest.”
“[T]he federal government clearly has the power to enact
laws restricting the dealings of United States citizens with
foreign entities” ™ “[W]e must alow the political branches
wide latitude in selecting the means to bring about the desired
goa” of “preventing the United States from being used as a
base for terrorist fundraising.” 2

Concelvably the MEK developed its practices at a time
when the United States supported the previous regime in Iran,
and maintained its position while harbored by the Saddam
Hussein Ba'ath regime in Irag. Maybe the MEK’s position
will change, or has changed, so that its interest in overturning
the current regime in Iran coincides with the interests of the
United States. Defendants could be right about the MEK. But
that is not for us, or for ajury in defendants’ case, to say. The
sometimes subtle analysis of aforeign organization’s political
program to determine whether it is indeed aterrorist threat to
the United States is particularly within the expertise of the
State Department and the Executive Branch.”®  Juries could
not make reliable determinations without extensive foreign

171 (1984) (“Matters relating ‘to the conduct of foreign relations . . . are
so exclusively entrusted to the political branches of government as to
be largely immune from judicial inquiry or interference.’”) (quoting
Harisiades v. Shaughnessy, 342 U.S. 580, 589, 72 S.Ct. 512, 96 L .Ed. 586
(1952)); Zemel v. Rusk, 381 U.S. 1, 85 S.Ct. 1271, 14 L.Ed.2d 179 (1965)
(rejecting due process challenge to the Secretary of State's refusal to
validate passports of United States citizens to travel to Cuba).

" McConnell, 540 U.S. at 143, 124 S.Ct. 619.

" Humanitarian Law Project, 205 F.3d at 1135.

1d. at 1136.

" See Nat'| Council of Resistance of Iran, 251 F.3d 192.
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policy education and the disclosure of classified materials.
Nor is it appropriate for a jury in a criminal case to make
foreign policy decisions for the United States. Leaving
the determination of whether a group is a “foreign terrorist
organization” to the Executive Branch, coupled with the
procedural protections and judicia review afforded by the
statute, is both a reasonable and a constitutional way to make
such determinations. The Constitution does not forbid Con-
gress from requiring individuals, whether they agree with the
Executive Branch determination or not, to refrain from fur-
nishing material assistance to designated terrorist organi-
zations during the period of designation.

REVERSED.
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APPENDIX C

UNITED STATES DISTRICT COURT
C.D. CALIFORNIA

No. CR01-209-RMT

UNITED STATESOF AMERICA,
Plaintiff,
V.

RoyA RAHMANI, et al.,
Defendants.

June 21, 2002

MEMORANDUM ORDER GRANTING DEFENDANTS
MOTION TO DISMISS INDICTMENT
BASED ON RECENT D.C. CIRCUIT CASE

TAKASUGI, District Judge.

This matter came before the court for hearing on March 11,
2002 on Defendant Roya Rahmani’s motion to dismiss the
indictment based on a recent D.C. Circuit opinion, in which
Defendants Mustafa Ahmady, Navid Tag, Mohammad
Omidvar, Alireza Mohammadmoradi, Hassan Rezaie, and
Hossein Afshari have filed joinders. Defendants’ motion
requires me to provide a resolution to the following some-
what provocative question:

If the procedure whereby an organization is designated by
the Secretary of State as “terrorist” violates the Due Process
Clause of the United States Constitution, may such desig-
nation nevertheless be utilized as a predicate in a criminal
prosecution against individuals for providing material support
to that designated terrorist organization?
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Facts:

The indictment in the instant action charges defendants
ROYA RAHMANI, MUSTAFA AHMADY, HOSSEIN
AFSHARI, ALIREZA MOHAMMADMORADI, MOHAM-
MAD OMIDVAR, NAVID TAJ and HASSAN REZAIE
(hereafter “defendants’) with conspiracy and 58 substantive
counts of providing material support to the Mujahedin-e
Khalg (“MEK”), a designated foreign terrorist organization,
in violation of 18 U.S.C. § 2339B(a)(1)" (hereafter “Section
2339(B)”). Theindictment describes solicitations, wire trans-
fers and monetary donations by the defendants that took place
from October 8, 1997 through February 27, 2001, al for the
benefit of the MEK.

The relevant statute;

In 1996, Congress passed the Antiterrorism and Effective
Death Penalty Act of 1996 (“AEDPA™), Pub.L. 104-132, 110
Stat. 1214-1319 (1996) to address concerns regarding inter-
national terrorism. Title 1l of the AEDPA, 110 Stat. 1247,
entitled “International Terrorism Prohibition,” was designed
to cut off monetary and other support for such terrorist
activities. In relevant part, AEDPA prohibits persons from
knowingly providing “materia support or resources’ to “for-
eign terrorist organizations.” 18 U.S.C. § 2339B(a)(1).

Specificaly, the AEDPA authorizes the Secretary of State,
in consultation with the Attorney General and the Secretary
of the Treasury, to designate an organization as a “foreign

118 U.S.C. § 2339B provides, in relevant part, that:

Whoever, within the United States or subject to the jurisdiction of
the United States, knowingly provides material support or resources
to aforeign terrorist organization, or attempts or conspires to do so,
shall be fined under this title or imprisoned not more than 15 years,
or both, and, if the death of any person results, shall be imprisoned
for any term of yearsor for life.

18 U.S.C. §2339B
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terrorist organization” pursuant to 8 U.S.C. § 1189 (hereafter
“Section 1189") if the Secretary finds that the organization is
a foreign organization that engages in terrorist activity (as
defined in section 1182(a)(3)(B) of Title 8) and the terrorist
activity of the organization threatens the security of United
States nationals or the national security of the United States.
Classified information may be considered in designating
an organization and the Secretary is required to create an
administrative record in support of the designation. 8 U.S.C.
§1189(a).

In making a designation, the Secretary, by classified
communication, must notify severa high ranking members of
Congress of the intent to designate a foreign organization,
together with the findings and factual basis in support of the
foreign terrorist designation. Seven days after notification to
such high ranking members of Congress, the designation is
published in the Federal Register. The organization to be
designated is not informed of the designation prior to publi-
cation. The designation persists for a period of two years and
is renewable by the Secretary. Congress may block or
subsequently revoke a designation by an Act of Congress.
The Secretary may aso revoke a designation based on
changed circumstances. However, the revocation of a desig-
nation does not affect any action or proceeding based on
conduct committed prior to the effective date of such revo-
cation. 8 U.S.C. §1189(a).

For purposes of a prosecution under Section 2339(B), the
designation takes effect immediately upon publication in the
Federal Register. Once effective, a defendant in a crimina
action is precluded from raising any question concerning the
validity of the designation as a defense or an objection at any
trial or hearing. Furthermore, any assets of the designated
organization held in United States financial institutions may
be frozen. 8 U.S.C. § 1189(a).
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Within 30 days following publication of the designation in
the Federal Register, an organization designated as a foreign
terrorist organization may seek judicial review of the desig-
nation in the United States Court of Appeals for the District
of Columbia Circuit (hereafter “D.C. Circuit”). The court’s
review is based solely upon the administrative record, except
that the government may submit, for ex parte and in camera
review, classified information used in making the desig-
nation. 8 U.S.C. § 1189(b).

The D.C. Circuit court must hold unlawful and set aside a
designation that it finds to be:(i) arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with
law; (ii) contrary to constitutional right, power, privilege, or
immunity; (iii) in excess of statutory jurisdiction, authority, or
limitation, or short of statutory right; (iv) lacking substantial
support in the administrative record taken as a whole or in
classified information submitted to the court, or (v) not in
accord with the procedures required by law. Finaly, the
pendency of an action for judicial review does not alter or
diminish the effectiveness of the designation, unless the court
issues a fina order setting aside the designation. 8 U.S.C.
§ 1189(b).

The relevant case law:

In June of 2001, the D.C. Circuit issued its opinion in Nat'|
Council of Resistance of Iran (NCRI) v. Dept. of Sate, 251
F.3d 192 (D.C.Cir.2001) (hereafter “NCRI”). The court
stated that a unique feature of the foreign terrorist organi-
zation designation procedureis:

the dearth of procedural participation and protection
afforded the designated entity. At no point in the
proceedings establishing the administrative record is the
alleged terrorist organization afforded notice of the
materials used against it, or a right to comment on such
materials or the devel oping administrative record. Noth-
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ing in the statute forbids the use of “third hand accounts,
press stories, material on the Internet or other hearsay
regarding the organization's activities . . . .” [citation
omitted]. The Secretary may base the findings on
classified material, to which the organization has no
access at any point during or after the proceeding to
designate it asterrorist.

* * * % * %

[Ulnder the AEDPA the aggrieved party has had no
opportunity to either add to or comment on the contents
of that administrative record; and the record can, and in
our experience generally does, encompass “classified
information used in making the designation,” as to
which the alleged terrorist organization never has any
access, and which the statute expressly provides the
government may submit to the court ex parte and in
camera.

NCRI, 251 F.3d at 196-97.

The NCRI court found that a foreign terrorist organization
designation worked a deprivation of property on the desig-
nated organization, the National Council of Resistance of
Iran,? because there was a colorable claim that the organ-
ization had an interest in a bank account, which interest
would be frozen under Section 1189. Id. at 204. Therefore,
the court held that the Secretary of State must afford the
limited due process available to a putative foreign terrorist
organization prior to the deprivation resulting from desig-
nating that entity as such in the Federal Register. To provide
due process in designating an entity as a “foreign terrorist

2 The NCRI is an dlias for the People’ s Mujahedin Organization of
Iran, PMOI, Mujahedin-e Khalq Organization, MEK, MKO, Mujahedin-e
Khalg, National Council of Resistance, and NCR. 64 FR 55112, 55012.
Any reference in this opinion to any one of NCRI’s aliases should be
understood to refer to al of the aliases listed in this footnote.
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organization,” the Secretary of State must afford the entity
prior notice of the designation. However, upon an adequate
showing to the court, the Secretary may provide post-
designation notice where earlier notification would impinge
upon the security and other foreign policy goals of the United
States. Id. at 208. Such a showing was not made by the
Secretary in the NCRI case.®

® The NCRI court stated:

It is ssimply not the case, however, that the Secretary has shown
how affording the organizations whatever due process they are due
before their designation as foreign terrorist organizations and the
resulting deprivation of right would interfere with the Secretary’s
duty to carry out foreign policy.

To oversimplify, assume the Secretary gives notice to one of the
entities that:

We are considering designating you as a foreign terrorist or-
ganization, and in addition to classified information, we will be
using the following summarized administrative record. You
have the right to come forward with any other evidence you may
have that you are not aforeign terrorist organization.

It is not immediately apparent how the foreign policy goals of
the government in general and the Secretary in particular would
be inherently impaired by that notice. It is particularly difficult
to discern how such a notice could interfere with the Secretary’s
legitimate goals were it presented to an entity such as the PMOI
[an dlias for the MEK and NCRI] concerning its redesignation.
We recognize, as we have recognized before, that items of classi-
fied information which do not appear dangerous or perhaps even
important to judges might “make all too much sense to a foreign
counterintelligence specialist who could learn much about this
nation’s intelligence-gathering capabilities from what these docu-
ments revealed about sources and methods.” [Citation omitted]
We extend that recognition to the possibility that alerting a previ-
ously undesignated organization to the impending designation as
aforeign terrorist organization might work harm to this county’s
[sic] foreign policy goals in ways that the court would not
immediately perceive. We therefore wish to make plain that we
do not foreclose the possibility of the Secretary, in an appropriate
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The NCRI court further counseled that as soon as the
Secretary of State determines that it will designate an entity
as a “foreign terrorist organization”, the Secretary must, in
order to comply with due process guarantees, provide notice
of those unclassified items upon which he proposes to rely to
the entity to be designated. There must also be compliance
with the hearing requirement of due process jurisprudence,
that is, the opportunity to be heard at a meaningful time and
in a meaningful manner. 1d. at 209. The Secretary of State
need not provide a hearing closely approximating a judicial
trial to comply with due process guarantees when designating
an entity as a “foreign terrorist organization.” Nevertheless,
the Secretary must afford an entity considered for imminent
designation the opportunity to present, at least in written
form, such evidence as it might be able to produce to rebut
the administrative record or otherwise negate the proposition
that it isaforeign terrorist organization. Id.

The NCRI court found that the NCRI was designated as a
foreign terrorist organization in compliance with the desig-
nation statute but in violation of due process. Id. at 196.%
The NCRI court, though acknowledging that the Secretary

case, demonstrating the necessity of withholding all notice and
all opportunity to present evidence until the designation is
already made. The difficulty with that in the present case is that
the Secretary has made no attempt at such a showing.

NCRI, 251 F.3d at 207-08 [emphasis added)].
* The NCRI court explained that

the statutory judicial review is limited to the adequacy of the record
before the court to support the Secretary’s executive decision. That
record is currently compiled by the Secretary without notice or oppor-
tunity for any meaningful hearing. We have no reason to presume
that the petitionersin this particular case could have offered evidence
which might have either changed the Secretary’s mind or affected the
adequacy of the record. However, without the due process protec-
tions which we have outlined, we cannot presume the contrary either.

NCRI, 251 F.3d at 209.
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made no showing of national security concerns, nevertheless,
did not set aside the existing designation, relying upon
unstated national security concerns for its position! Instead,
the court remanded the issue to the Secretary with instruc-
tions that the entity be afforded the opportunity to file
responses to the non-classified evidence against it, introduce
evidence to support its alegations that it is not a terrorist
organization, and be given an opportunity to be meaningfully
heard by the Secretary upon the relevant findings. NCRI, 251
F.3d at 208-09. The Secretary of State, after complying with
the procedural actions called for by the NCRI court, reaf-
firmed the foreign terrorist organization designation ascribed
to NCRI and its aias MEK. The MEK has filed a petition
with the D.C. Circuit to review the Secretary’s reaffirmation
decision, which review is currently pending.

Analysis:

Defendants launch a multi-pronged attack to dismiss the
indictment in this case. Defendants contend that the 1999
designation of the MEK may not be used as a predicate in the
instant criminal prosecution because the designation statute,
both facially and under U.S v. Mendoza-Lopez, 481 U.S. 828,
107 S.Ct. 2148, 95 L.Ed.2d 772 (1987), violates due process.
Additionally, defendants contend that the indictment charges
them with raising money for the Committee for Human
Rights (“CHR”), an entity which has not been designated as a
foreign terrorist organization. Finaly, defendants aver that
the uncertainty surrounding whether the MEK should be
considered a foreign terrorist organization should dissuade
this court from using the 1999 designation as a predicate in
the instant criminal proceeding. The latter contentions shall
be considered first.
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The uncertainty of the foreign terrorist designation
raises a political question.

Defendants argue that there is uncertainty regarding the
propriety of designating the MEK as a foreign terrorist
organization.> Members of Congress have opined that the
MEK is a legitimate resistance movement fighting the
tyrannical regime presently in power in Iran.® According to
these members of Congress, the MEK prevented the Iranian
regime from obtaining nuclear weapons, provided infor-
mation to the U.S. regarding Iran-sponsored bombing attacks
on Isragli interests; and supports the Middle East peace
proce&.7 Finally, members of Congress have stated that the
MEK is not engaged in terrorist activities but, rather, in a
legitimate struggle for an Iran of democracy, religious
tolerance, human rights and non-violence®

° At the outset, this court notes that defendants are not attacking the
indictment on First Amendment grounds. Although, at first blush, defen-
dants’ “uncertainty” argument sounds similar to a constitutional attack on
vagueness grounds, such is not the case. Under the vagueness doctrine, a
law which does not fairly inform a person of what is commanded or
prohibited is unconstitutional as violative of due process. Here, Section
1189 is clear on how an entity is to be designated as a foreign terrorist
organization and defendants do not contend otherwise. Instead, defen-
dants contend that the MEK’s designation is “uncertain” and should not
be relied upon in the instant prosecution because Congress has the ability
to revoke the MEK’ s designation and a large number of Congressmen and
Senators have voiced their support for the MEK. As such, the doctrine of
vagueness is not implicated in defendants’ “uncertainty” argument.

® See Exh. C to Puathasnanon Decl. (letter from Senator Torricelli to
President Clinton, dated October 22, 1997, criticizing State Department’s
decision to designate the PMOl, another name for the MEK).

" See Exh. F to Puathasnanon Dec!. (letter from Representatives Ros-
Lehtinen and Ackerman to Secretary of State Colin Powell, dated August
31, 2001, citing reasons for remova of the PMOI’s foreign terrorist
organization designation).

8 See Exh. E. to Puathasnanon Decl. (Congress Media Advisory, dated
October 11, 2000, and New Y ork Times article, dated November 3, 2000,
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Defendants argue that the designation of the MEK may not
be relied upon in a criminal prosecution where, as here, the
foregoing statements by members of Congress create un-
certainty as to the propriety of such designation. Defendants
seem to aver that, since a number of members of Congress
view the MEK favorably, and since Section 1189 provides for
revocation of the terrorist designation by an Act of Congress,
the designation should not be relied upon in the instant
prosecution.

Whether the MEK is a foreign terrorist organization pre-
sents a political question. “Political questions’ are contro-
versies which revolve around policy choices and vaue
determinations constitutionally committed to the Congress or
the Executive Branch, and are not subject to judicia review.
Japan Whaling Ass'n v. American Cetacean Soc'y, 478 U.S.
221, 230, 106 S.Ct. 2860, 92 L.Ed.2d 166 (1986). In Baker v.
Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962), the
Supreme Court identified six independent factors indicative
of apolitical question:

(1) atextualy demonstrable constitutional commitment
of the issue to a coordinate political department; (2) a
lack of judicially discoverable and manageable standards
for resolving it; (3) the impossibility of deciding without
an initial policy determination of a kind clearly for
nonjudicial discretion; (4) the impossibility of a court’s
undertaking independent resolution without expressing
lack of the respect due coordinate branches of govern-
ment; (5) an unusua need for unquestioning adherence
to a political decision aready made; or (6) the poten-

reporting that 228 members of the House of Representatives signed a
“ Statement on Iranian Policy” supporting the goals of the National Coun-
cil of Resistance-another name for the NCRI, PMOI and MEK).
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tiality of embarrassment from multifarious pronounce-
ments by various departments on one question.

Id. at 217, 82 S.Ct. 691. Implicating any one of these factors
renders a question “political” and thus nonjusticiable. Arm
strong v. United Sates, 759 F.2d 1378, 1380 (9th Cir.1985).

Here, the executive branch, through the Secretary of State,
and some members of the legislative branch differ on whether
the MEK is a foreign terrorist organization. Section 1189
provides the statutory mechanisms for Congress or the
executive branch to clear the MEK of its terrorist designation,
if it so wishes® For this court to weigh in on this debate
would create “the potentiality of embarrassment from multi-
farious pronouncements by various departments on one ques-
tion.” Baker v. Carr, 369 U.S. at 217, 82 S.Ct. 691. More-
over, Congress, and not the courts, has the fact-finding
resources to conclude how best to prevent the United States
from being used as a base for terrorist fundraising. Humani-
tarian Law Project v. Reno, 205 F.3d 1130, 1136 (Sth
Cir.2000).

That being said, once the decision to designate is made,
this court has the duty to scrutinize the designation procedure
for conformance with the Constitution. Marbury v. Madison,
1 Cranch 137, 5 U.S. 137, 177, 2 L.Ed. 60 (1803)(“if both the
law and the constitution apply to a particular case, so that the
court must either decide that case conformably to the law,
disregarding the Constitution; or conformably to the Consti-
tution, disregarding the law; the court must determine which
of these conflicting rules governsthe case. Thisisof the very
essence of judicial duty.”)

% Section 1189 contemplates revocation of a designation by an Act of
Congress (8 U.S.C. § 1189(4)(B)(5)) or by the Secretary of State based on
achange in circumstances (8 U.S.C. § 1189(4)(B)(6)).
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The indictment is not defective for alleging that the
CHRisafront for the MEK.

The indictment charges that defendants AHMADY,
AFSHARI, and MOHAMMADMORADI “would solicit
donations to the Committee for Human Rights (‘CHR’), a
front organization for the MEK . . . knowing and intending
that these donated funds were going to the MEK.” Indictment
at 2:18-23. Defendants contend that the CHR has not been
designated as a foreign terrorist organization or even an alias
of one and, therefore, there can be no criminal liability under
Section 2339B for providing materia support to the CHR.

In analyzing a pretrial motion to dismiss, this court must
presume the truth of the allegations in the charging instru-
ments. U.S v. Caicedo, 47 F.3d 370, 371 (Sth Cir.1995).
Here, a careful reading of the indictment indicates that the
defendants solicited monies which were knowingly and
intentionally directed to the MEK. Accordingly, there is no
defect in the indictment warranting dismissal where, as here,
the indictment charges that the ultimate destination of the
solicited fundsis a designated foreign terrorist organization.

Defendants next aver that any allegation regarding solici-
tation by the defendants under the guise of the CHR should
be stricken because the government will not use these
allegations to support the criminal charge. Reply at 15:16-19.
| must rgect this request. The government may allege
defendants' use of the CHR as a front to solicit funds for the
MEK since such activity is part and parcel of the aleged
criminal scheme.

Finally, defendants argue that the government cannot es-
tablish that fundraising for the CHR was, in fact, fundraising
for the MEK and, therefore, the indictment should be limited
to what the government can prove. Reply at 15:9-23. How-
ever, a defendant may not properly challenge an indictment,
sufficient on its face, on the ground that the allegations are
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not supported by adequate evidence. U.S v. Jensen, 93 F.3d
667, 669 (9th Cir.1996). Accordingly, the indictment is not
defective by virtue of its mention of the CHR.

The defendants may raise the constitutionality
of Section 1189 in this proceeding.

This court ordered further briefing on the issue of whether
the defendants can raise the unconstitutionality of Section
1189 as a defense when the statute did not violate their due
process rights. The government avers that if the D.C. Circuit
or the Supreme Court struck down Section 1189 as uncon-
stitutional defendants would then be entitled to raise this
defense in the instant motion to dismiss. The government is
essentially saying that this court is without power to review
the constitutionality of Section 1189. “[This] would seem, at
first view, an absurdity too gross to be insisted on. It shall,
however, receive a more attentive consideration.” Marbury v.
Madison, 1 Cranch 137, 5 U.S. 137, 177, 2 L.Ed. 60 (1803).

The D.C. Circuit is not the sole arbiter of
Section 1189’ s constitutionality.

The parties both agree that the D.C. Circuit is the sole
venue for judicial review of a designation pursuant to Section
1189. | do not share this view. Although Section 1189
directs judicia review of foreign terrorist organization desig-
nations to the D.C. Circuit, such review is not restricted to
that court. Before a statute will be construed to restrict access
to judicia review there must be clear and convincing
evidence of Congressional intent to impose such a restriction.
Johnson v. Robison, 415 U.S. 361, 373-74, 94 S.Ct. 1160, 39
L.Ed.2d 389 (1974).

Here, Section 1189(b)(1) provides that “an organization
designated as a foreign terrorist organization may seek judi-
cial review of the designation in the United States Court of
Appeals for the District of Columbia Circuit.” This language
does not evince a clear and convincing congressiona intent to
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foreclose judicia review of a designation by other federal
courts and, therefore, does not make the D.C. Circuit the sole
arbiter of Section 1189's constitutionality.

In addition to the plain language of Section 1189, | am duty
bound to pass on Section 1189’s constitutionality. This court
understands its oath to uphold the Constitution and apply only
those laws made in conformance to, and pursuance of, the
Congtitution. 1 will not abdicate this duty and alow this
criminal case to proceed if the evidence indicates that one
element of the offense (the foreign terrorist designation) was
procured in violation of the Constitution.

Finally, if, as the government contends, defendants are
bound by the D.C. Circuit’s judicia review of the MEK’s
designation then justice and fairness require that such judicial
review be effective. However, the tribunal entrusted with
reviewing the MEK’s designation admitted to its inability to
conduct an effective judicia review of the designation.®
Moreover, the tribunal entrusted with reviewing the MEK’s
designation for compliance with the Constitution alowed
such designation to persist while, in the same opinion, ac-
knowledging that such designation was obtained in viola
tion of due process. For the foregoing reasons, | believe
the D.C. Circuit is not the sole arbiter of Section 1189's
constitutionality.

19 5ee People’s Mojahedin Organization of Iran v. U.S. Department of
Sate, 182 F.3d 17, 19 (D.C.Cir.1999) (“The information recited [in the
administrative record] is certainly not evidence of the sort that would
normally be received in court. It isinstead material the Secretary of State
compiled as a record, from sources named and unnamed, the accuracy of
which we have no way of evaluating.”) See also NCRI, 251 F.3d at 208
(“That [administrative] record is currently compiled by the Secretary
without notice or opportunity for any meaningful hearing. We have no
reason to presume that the petitioners in this particular case could have
offered evidence which might have either changed the Secretary’s mind or
affected the adequacy of the record. However, without the due process
protections we have outlined, we cannot presume the contrary either.”)
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Defendants may raise the constitutionality of
Section 1189 as a defense.

The government next contends that Section 1189 expressly
precludes defendants from chalenging the MEK’s desig-
nation as a defense in a trial or hearing.’* Relying upon
Section 1189, the government argues that the NCRI court’s
opinion regarding the unconstitutionality of the designation
procedure may not be raised as a basis for dismissal. |
respectfully disagree.

As a didtrict judge | am duty bound to scrutinize the laws
applied in my court for conformance with the Constitution
lest | apply an unconstitutional law. See Marbury v.
Madison, 1 Cranch 137, 5 U.S. 137, 177, 2 L.Ed. 60 (1803);
U.S v. Raines, 362 U.S. 17, 20, 80 S.Ct. 519, 4 L.Ed.2d 524
(2960) (“[t]he very foundation of the power of the federal
courts to declare Acts of Congress unconstitutional liesin the
power and duty of those courts to decide cases and
controversies properly before them. This was made patent in
the first case here exercising that power—'the gravest and
most delicate duty that this Court is caled on to perform.’”)
quoting Blodgett v. Holden, 275 U.S. 142, 148, 48 S.Ct. 105,
72 L.Ed. 206 (1927) (Holmes, J.); and Duhart v. Carlson, 469
F.2d 471, 474 (10th Cir.1972) (same).

The instant Section 2339(B) prosecution relies upon a
designation obtained in violation of due process. | will not
abdicate my responsibilities as a district judge and turn a
blind eye to the constitutional infirmities of Section 1189
when it supplies a necessary predicate to the charged offense.
Moreover, my duty to review a statute for constitutionality is

1 8 U.S.C. § 1189(a)(8) provides that “[i]If a designation under this
subsection has become effective under paragraph (1)(B), a defendant in a
criminal action shall not be permitted to raise any question concerning the
validity of the issuance of such designation as a defense or an objection at
any trial or hearing.”
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of the greatest import where, as here, defendants stand to
suffer criminal penalties through the operation of such statute.

Finally, Section 1189(a)(8) is an impermissible limitation
on the federal courts’ jurisdiction to hear constitutional
challenges to the sufficiency of an indictment. Congress may
not exercise its power over federal jurisdiction in a manner
that would violate the due process clause or other provisions
of the Constitution. See Battaglia v. General Motors, 169
F.2d 254 (2d Cir.1948). To prevent the legislature from using
the federal courts to accomplish unconstitutional ends, the
power of Congress to limit the courts’ jurisdiction must be
tempered by the due process guarantees of the Fifth Amend-
ment. Seeid. at 257.

Section 1189(b)(1) only provides a right to judicial review
to designated foreign terrorist organizations. Combined with
Section 1189(a)(8), individual defendants facing a Section
2339(B) prosecution never have an opportunity to challenge
the underlying designation. Thus, Section 1189 violates the
defendants' due process rights because defendants, upon a
successful Section 2339(B) prosecution, are deprived of their
liberty based on an unconstitutional designation they could
never challenge. Accordingly, | believe defendants may raise
the constitutionality of Section 1189 as a defense and | now
turn to the merits of such a defense.

Section 1189 does not violate U.S v. Mendoza-Lopez.

Defendants’ initial submissions in support of its motion
to dismiss relied, in large part, on U.S. v. Mendoza-Lopez,
481 U.S. 828, 107 S.Ct. 2148, 95 L.Ed.2d 772 (1987). In
Mendoza-Lopez, the Court precluded the government from
using a prior deportation against a defendant if it was the
result of a due process violation and such violation was
prgudicia. Mendoza-Lopez, 481 U.S. at 840, 107 S.Ct.
2148. Defendants contend that Mendoza-Lopez mandates
dismissa of the indictment because, according to NCRI, the
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MEK’s designation as aforeign terrorist organization violated
due process. Therefore, defendants aver that such designation
cannot be used to prove a predicate to the charged offense.

The government responds that the MEK suffered no
prejudice as a result of the designation proceeding. Prejudice
requires a showing of a reasonable probability that, but for
the due process violation, the result of the proceeding would
have been different. Srickland v. Washington, 466 U.S. 668,
694, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Here, no
prejudice could have inured to the NCRI because the same
result obtained after the due process defects were purportedly
cured. Since no preudice inured to the NCRI, defendants
cannot prove the prgjudice necessary for a Mendoza-Lopez
violation. Accordingly, defendants Mendoza-Lopez argu-
ment falls.*?

Section 1189 is unconstitutional on its face.

The parties were ordered to submit additional briefing
addressing whether Section 1189 is unconstitutional on its
face because the express language of Section 1189 denies a
designated organization the opportunity to be heard in a
meaningful manner. This issue arises because of two specific
provisions of Section 1189. Section 1189(a)(3)(A) provides
that “[iln making a designation under this subsection, the
Secretary shall create an administrative record.”  Section
1189(b)(2) provides that “[r]eview under this subsection shall
be based solely upon the administrative record, except that
the Government may submit, for ex parte and in camera
review, classified information used in making the designation.”

Considering these two subsections together, Section 1189
provides for judicia review based solely on an administrative
record created by the Secretary, without notice to or par-

2 A further elaboration of the “as applied” analysisis discussed in fn.
14, infra.
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ticipation by the organization to be designated. Moreover,
apart from the administrative record, the only other matter
that may be considered for judicia review is classified
information provided by the government in support of the
designation. Thus, Section 1189, by its express terms,
provides the designated organization with no notice and no
opportunity to object to the administrative record or sup-
plement it with information to contradict the designation.

A facia challenge to the constitutionality of a statute is the
most difficult challenge to mount successfully since the
challenger must establish that no set of circumstances exists
under which the statute would be vaid. Myers v. San
Francisco, 253 F.3d 461, 467 (9th Cir.2001). Thus, a statute
is facialy constitutional if there is at least one set of
circumstances under which it could be valid. Id. at 469, n. 1.
The government contends that Section 1189 is capable of at
least two constitutional applications and, therefore, survives
any facia attack.

The government first proffers the case of People’s
Mojahedin Organization of Iran [“ PMOI”] v. U.S. Dept. of
Sate, 182 F.3d 17 (D.C.Cir.1999) as evidence of one con
stitutional application of Section 1189. However, the PMOI
court did not address whether the entity in that case was
designated in compliance with constitutiona principles. In
fact, the PMOI court explicitly found that the entity had
neither presence nor property in the U.S. and, therefore, did
not enjoy any constitutional rights. Id. a 22 (*A foreign
entity without property or presence in this country has no
constitutional rights, under the due process clause or
otherwise. [ ] Whatever rights the LTTE and the MEK enjoy
... aretherefore statutory rights only.” [Emphasis added.])

There are several problems with viewing PMOI as one
constitutional application of Section 1189. At the outset, |
don't believe a statute’s constitutionality is ascertainable
where it is applied to an entity or individual who does not
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enjoy constitutional rights. Such a holding would, | believe,
violate the justiciability requirements of standing and the
prohibition against advisory opinions. Moreover, Section
1189 should not be immune from facial attack simply because
it can be applied to an entity that does not enjoy constitutional
rights. If such were the case, no statute would fall to afacial
challenge because the statute could always be applied to a
person or entity unto whom the statute works no consti-
tutional violation. Taken to itslogical extreme, such a result
would effectively eviscerate the doctrine of facia invalidity.
Accordingly, | find that PMOI does not illustrate one con
stitutional application of Section 1189 such as to save
Section 1189 from facial attack.'

The government next avers that the NCRI opinion illu-
strates a constitutional application of Section 1189. The
NCRI court did not suffer from any of the justiciability
concerns that existed in PMOI. Presented with the issue of
Section 1189’s constitutionality, the NCRI court detailed the
due process failings of Section 1189 and remanded the mat-

3 On June 14, 2002, the D.C. Circuit issued its opinion in 32 County
Sovereignty Committee, et al. v. Department of State, 292 F.3d 797
(C.A.D.C.2002), wherein the court denied the designated entity’s petition
for judicial review because the entity did not have a constitutional
presence in the U.S. The foregoing analysis regarding PMOI is equally
applicable to 32 County Sovereignty since both cases were decided on
identical grounds.

¥ Assuming arguendo that Section 1189 may be applied to entities
with no constitutional rights, such an application is not extant here since
the MEK enjoys constitutional rights. Therefore, even if defendants
facia challenge to Section 1189 fails, an “as applied” challenge to Section
1189 would till succeed where, as here, the designated entity enjoys
constitutional rights. This is so because, as | will attempt to explain,
Section 1189 violates the NCRI' s due process rights by denying the NCRI
a meaningful hearing. Moreover, the NCRI opinion does not save Section
1189 from an “as applied” congtitutional attack since the D.C. Circuit
rewrote Section 1189 in NCRI, in violation of the doctrine of separation
of powers.
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ter to the Secretary with instructions that the designated
organization be afforded procedural safeguards not provided
for in Section 1189.

In assessing the constitutional validity of a statute, courts
are to construe the statute to avoid constitutional problems
and to resolve any ambiguities in favor of the interpretation
that most closely supports constitutionality. Myers, 253 F.3d
at 468. Thus, contends the government, the NCRI court’s
“construction” of Section 1189 saves the statute from any
clam of facial invaidity. However, thisis no longer judicial
construction; it is impermissible judicia legislation. See
Tillema v. Long, 253 F.3d 494, 500-01 (9th Cir.2001) (where
a statute permits only one permissible interpretation, it is not
the province of the federal courts to rewrite the statute to
accommodate a different interpretation); Badaracco v. Com+
missioner of Internal Revenue, 464 U.S. 386, 398, 104 S.Ct.
756, 78 L.Ed.2d 549 (1984) (courts are not authorized to
rewrite a statute because they might deem its effects suscep-
tible of improvement); Lucht v. Molalla River School District,
225 F.3d 1023, 1029 (2000) (same); Artuz v. Bennett, 531
U.S. 4, 10, 121 S.Ct. 361, 148 L.Ed.2d 213 (2000) (same).

If | were to accept the government’s “construction”
argument, | would obliterate any distinction between a facial
and as applied challenge to a statute. A court faced with a
facially unconstitutiona statute could simply “construe” non-
existent provisions into a statute to save it from unconsti-
tutionality. Such a result was not countenanced in Aptheker
v. Secretary of Sate, 378 U.S. 500, 515, 84 S.Ct. 1659, 12
L.Ed.2d 992 (1964)(“It must be remembered that ‘[a]lthough
this Court will often strain to construe legidation so as to
save it against constitutiona attack, it must not and will
not carry this to the point of perverting the purpose of a
statute . . " or judicialy rewriting it.” [Citation omitted.]).
Accordingly, | do not find that the NCRI opinion illustrates a
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constitutional construction of Section 1189 that would save
the statute from aclaim of facial invalidity.

The government, in footnote 4 of its supplemental brief,
raises two additional arguments in support of its position.
Although the arguments are irrelevant to the clam that
Section 1189 isfacialy invalid, they deserve some discussion
because they highlight the import of this decision. First, the
government argues that invalidating Section 1189 would have
Serious negative consequences on this country’s counter-
terrorism efforts. National security is certainly a matter of
grave concern and responsibility. When weighed against a
fundamental constitutiona right which defines our very exis-
tence, the argument for national security should not serve as
an excuse for obliterating the Constitution. Every effort
should be made to weigh the circumstances where nationa
security concerns can rationally coexist within a constitu-
tional atmosphere. No such attempts were made by the
Secretary.

The moral strength, vitality and commitment proudly
enunciated in the Constitution is best tested at a time when
forceful, emotionally moving arguments to ignore or triviaize
its provisions seek a subordination of time honored consti-
tutional protections.’® Such protections should not be dis-

51t is fundamental that the great powers of Congress to conduct war
and to regulate the Nation’s foreign relations are subject to the constitu-
tional requirements of due process. The imperative necessity for safe-
guarding these rights to procedural due process under the gravest of emer-
gencies has existed throughout our constitutional history, for it is then,
under the pressing exigencies of crisis, that there is the greatest temptation
to dispense with fundamental constitutional guarantees which, it is feared,
will inhibit governmental action.

“[ T “[1f society is disturbed by civil commotion-if the passions of
men are aroused and the restraints of law weakened, if not dis-
regarded-these safeguards need, and should receive, the watchful
care of those intrusted with the guardianship of the Constitution
and laws. In no other way can we transmit to posterity unim-
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pensed with where the Secretary has not shown how the MEK
isanationa security threat. NCRI, 251 F.3d at 207-08.

The government also cites, in footnote 4 of its supple-
mental brief, numerous cases where the Supreme Court found
statutes unconstitutional but, nevertheless, upheld actions that
occurred under the unconstitutional scheme. The government
seems to be saying that the result in NCRI, wherein the D.C.
Circuit found the MEK’s designation unconstitutional but,
nevertheless, upheld such designation, islegally supportable.

The cases cited by the government are distinguishable from
the instant case in one critical respect—they are al civil
cases. Where, as here, a crimina defendant is charged with
crimes that could result in as much as 15 years imprisonment
or more, this court will not abdicate its duty to ensure that the
prosecution of such charges comports with due process. |
have no doubt that, in similar circumstances, the courts listed
in footnote 4 of the government’s supplemental briefing
would do the same. Having established that Section 1189
admits of no constitutional application, | find that Section
1189 isfacialy invalid.

“The fundamental requisite of due process of law is the
opportunity to be heard.” Grannisv. Ordean, 234 U.S. 385,
394, 34 S.Ct. 779, 58 L.Ed. 1363 (1914). The hearing must
be “a a meaningful time and in a meaningful manner.”
Armstrong v. Manzo, 380 U.S. 545, 552, 85 S.Ct. 1187, 14
L.Ed.2d 62 (1965). “[T]hese principles require . . . an
effective opportunity to defend by confronting any adverse
witnesses and by presenting [one’s] own arguments and

paired the blessings of liberty, consecrated by the sacrifices of the
Revolution.” ”

Kennedy v. Mendoza-Martinez, 372 U.S. 144, 164-65, 83 S.Ct. 554, 9
L.Ed.2d 644 (1963) quoting Ex Parte Milligan, 4 Wall. 2, 71 U.S. 2, 123,
18 L.Ed. 281 (1866).



58a

evidence orally.” Goldberg v. Kelly, 397 U.S. 254, 267, 90
S.Ct. 1011, 25 L.Ed.2d 287 (1970).

Section 1189(a)(3)(A) and Section 1189(b)(2) admit of no
other interpretation but that the organization to be designated
is precluded from challenging the facts contained in the
administrative record or presenting evidence to rebut the
proposition that it is a terrorist organization. Such provisions
are unconstitutional as violative of due process and render
Section 1189 facialy invalid.

“[A] law repugnant to the constitution is void, and [the]
courts, as well as other departments, are bound by [the
constitution].” Marbury, 5 U.S. at 180. Section 1189 is
invalid since its express provisions are repugnant to the due
process clause of the Constitution.’® Therefore, it follows
that a designation pursuant to Section 1189 isanullity sinceit
isthe product of an unconstitutional statute. When a statuteis
found to be violative of the Constitution, any action taken
thereunder, i.e., a designation of a status authorized by such
statute, must likewise fail. Any other conclusion is viewed as
logically antagonistic.

“The government of the United States has been emphat-
icaly termed a government of laws, and not of men. It will
certainly cease to deserve this high appellation, if the laws
furnish no remedy for the violation of a vested legal right.”
Marbury, 5 U.S. a 163. Defendants have a vested legal right
not to be deprived of liberty or property without due process
of law. Nevertheless, the government seeks to effect such

'® That the D.C. Circuit did not set aside the MEK’s designation is a
matter separate and apart from the constitutionality of the statute. As
stated earlier, the NCRI court’s decision to uphold the designation was
based on a record compiled solely by the Secretary, the veracity of which
the D.C. Circuit harbored serious reservations. The fact that a designation
was supportable based on a one-sided record does not cloak the designa-
tion procedure in aveil of constitutionality.
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deprivations upon defendants based partly on an unconsti-
tutional statute. However, the MEK’s designation, having
been obtained in violation of the Constitution, is a nullity and
cannot serve as a predicate in a prosecution for violation of
Section 2339B. Accordingly, when an organization is des-
ignated as a foreign terrorist organization pursuant to Section
1189, such designation is a nullity and cannot be relied upon
in a prosecution under Section 2339B.

IT IS ORDERED that the motion to dismiss indictment
based on recent D.C. Circuit opinion filed by defendants
ROYA RAHMANI, MUSTAFA AHMADY, HOSSEIN
AFSHARI, ALIREZA MOHAMMADMORADI, MOHAM-
MAD OMIDVAR, NAVID TAJ and HASSAN REZAIE is
hereby GRANTED.*’

¥ The government argues that the defendants can only challenge the
1999 designation on the basis of the D.C. Circuit’s opinion in NCRI and,
therefore, any charges in the indictment that predate the 1999 designation
are not subject to dismissal. | respectfully disagree. Section 1189's
language has remained unchanged since its inception in AEDPA in 1996
to the present. As such, the statute operated as unconstitutionally in 1996
as it did in 1999. In fact, a close reading of the PMOI opinion (which
dealt with the 1997 designation of the MEK) indicates that the D.C.
Circuit would have reached the same result as it did two years later in the
NCRI opinion if the entity had a constitutional presence in the United
States. Therefore, the motion to dismissis granted as to all counts and all
defendants.
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APPENDIX D

18 U.S.C. § 2339B (2000)°

Sec. 2339B. Providing material support or resources to
designated foreign terrorist organizations

(@) Prohibited Activities.—

(1) Unlawful conduct.—Whoever, within the United States
or subject to the jurisdiction of the United States, knowingly
provides material support or resources to a foreign terrorist
organization, or attempts or conspires to do so, shall be fined
under thistitle or imprisoned not more than 10 years, or both.

(2) Financia institutions—Except as authorized by the
Secretary, any financial institution that becomes aware that it
has possession of, or control over, any funds in which a
foreign terrorist organization, or its agent, has an interest,
shall—

(A) retain possession of, or maintain control over, such
funds; and

(B) report to the Secretary the existence of such fundsin
accordance with regulations issued by the Secretary.

(b) Civil Penaty.—Any financial institution that knowingly
fails to comply with subsection (a)(2) shall be subject to a
civil penalty in an amount that is the greater of —

(A) $50,000 per violation; or

(B) twice the amount of which the financia institution
was required under subsection (@)(2) to retain possession
or control.

" Please note! this is the version of 18 U.S.C. § 2339B in effect on
March 13, 2001, when Petitioners were indicted. Subsequent amend-
ments made to this statute are not reflected in this text.
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(©) Injunction—Whenever it appears to the Secretary or the
Attorney General that any person is engaged in, or is about to
engage in, any act that constitutes, or would constitute, a
violation of this section, the Attorney General may initiate
civil action in a district court of the United States to enjoin
such violation.

(d) Extraterritorial Jurisdiction—There is extraterritoria
Federal jurisdiction over an offense under this section.

(e) Investigations—

(2) In general.—The Attorney General shall conduct any
investigation of a possible violation of this section, or of any
license, order, or regulation issued pursuant to this section.

(2) Coordination with the department of the treasury.—
The Attorney General shall work in coordination with the
Secretary in investigations relating to—

(A) the compliance or noncompliance by a financial
institution with the requirements of subsection (a)(2); and

(B) civil penalty proceedings authorized under sub-
section (b).

(3) Referral.—Any evidence of a criminal violation of this
section arising in the course of an investigation by the Sec-
retary or any other Federal agency shall be referred imme-
diately to the Attorney General for further investigation. The
Attorney Genera shall timely notify the Secretary of any
action taken on referrals from the Secretary, and may refer
investigations to the Secretary for remedia licensing or civil
penalty action.

(f) Classified Information in Civil Proceedings Brought by
the United States—

(1) Discovery of classified information by defendants—

(A) Request by United States—In any civil proceeding
under this section, upon request made ex parte and in writing
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by the United States, a court, upon a sufficient showing, may
authorize the United States to—

(i) redact specified items of classified information
from documents to be introduced into evidence or made
available to the defendant through discovery under the
Federal Rules of Civil Procedure;

(i) substitute a summary of the information for such
classified documents; or

(iii) substitute a statement admitting relevant facts
that the classified information would tend to prove.

(B) Order granting request.—If the court enters an order
granting a request under this paragraph, the entire text of the
documents to which the request relates shall be sealed and
preserved in the records of the court to be made available to
the appellate court in the event of an appeal.

(C) Denial of request.—If the court enters an order
denying a request of the United States under this paragraph,
the United States may take an immediate, interlocutory ap-
peal in accordance with paragraph (5). For purposes of such
an appea, the entire text of the documents to which the
request relates, together with any transcripts of arguments
made ex parte to the court in connection therewith, shall be
maintained under seal and delivered to the appellate court.

(2) Introduction of classified information; precautions by
court.—

(A) Exhibits—To prevent unnecessary or inadvertent
disclosure of classified information in a civil proceeding
brought by the United States under this section, the United
States may petition the court ex parte to admit, in lieu of
classified writings, recordings, or photographs, one or more
of the following:

(i) Copies of items from which classified information
has been redacted.
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(i) Stipulations admitting relevant facts that specific
classified information would tend to prove.

(iii) A declassified summary of the specific classified
information.

(B) Determination by court.—The court shall grant a
request under this paragraph if the court finds that the
redacted item, stipulation, or summary is sufficient to allow
the defendant to prepare a defense.

(3) Taking of trial testimony.—

(A) Objection.—During the examination of awitnessin
any civil proceeding brought by the United States under this
subsection, the United States may object to any question or
line of inquiry that may require the witness to disclose
classified information not previously found to be admissible.

(B) Action by court.—In determining whether a re-
sponse is admissible, the court shall take precautions to
guard against the compromise of any classified information,
including—

(i) permitting the United States to provide the court,
ex parte, with a proffer of the witness's response to the
guestion or line of inquiry; and

(i) requiring the defendant to provide the court with a
proffer of the nature of the information that the defendant
seeksto elicit.

(C) Onbligation of defendant.—In any civil proceeding
under this section, it shall be the defendant's obligation to
establish the relevance and materiality of any classified
information sought to be introduced.

(4) Appea.—If the court enters an order denying a request
of the United States under this subsection, the United States
may take an immediate interlocutory appeal in accordance

with paragraph (5).
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(5) Interlocutory appeal —

(A) Subject of appeal.—An interlocutory appea by the
United States shall lie to a court of appeals from a decision or
order of adistrict court—

() authorizing the disclosure of classified information;

(if) imposing sanctions for nondisclosure of classified
information; or

(i) refusing a protective order sought by the United
States to prevent the disclosure of classified information.

(B) Expedited consideration.—
(i) In genera.—An appea taken pursuant to this

paragraph, either before or during trial, shall be expedited by
the court of appeals.

(i) Appeas prior to trial.—If an appeal is of an order
made prior to trial, an appea shall be taken not later than 10
days after the decision or order appealed from, and the tria
shall not commence until the appeal is resolved.

(ili) Appeals during trial.—If an appeal is taken
during tria, the trial court shall adjourn the trial until the
appedl isresolved, and the court of appeals—

(1) shall hear argument on such appea not later
than 4 days after the adjournment of thetrial;

(I may dispense with written briefs other than the
supporting materials previously submitted to the trial court;

(11) shall render its decision not later than 4 days
after argument on appeal ; and

(IV) may dispense with the issuance of a written
opinion in rendering its decision.

(C) Effect of ruling.—An interlocutory appeal and deci-
sion shall not affect the right of the defendant, in a subsequent
appeal from afina judgment, to claim as error reversa by the
trial court on remand of aruling appealed from during trial.
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(6) Construction.—Nothing in this subsection shall pre-
vent the United States from seeking protective orders or
asserting privileges ordinarily available to the United States
to protect against the disclosure of classified information,
including the invocation of the military and State secrets
privilege.

(g) Definitions.—Asused in this section—

(1) the term “classified information” has the meaning
given that term in section 1(a) of the Classified Information
Procedures Act (18 U.S.C. App.);

(2) the term “financia ingtitution” has the same meaning
asin section 5312(a)(2) of title 31, United States Code;

(3) the term “funds” includes coin or currency of the
United States or any other country, traveler’s checks, personal
checks, bank checks, money orders, stocks, bonds, deben-
tures, drafts, letters of credit, any other negotiable instrument,
and any electronic representation of any of the foregoing;

(4) the term “material support or resources’ has the same
meaning as in section 2339A,;

(5) the term “Secretary” means the Secretary of the
Treasury; and

(6) theterm “terrorist organization” means an organization
designated as a terrorist organization under section 219 of the
Immigration and Nationality Act.
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8 U.S.C. § 1189 (2000)"
Sec. 1189. Designation of foreign terrorist organizations
() Designation
(1) Ingenerd
The Secretary is authorized to designate an organization as

a foreign terrorist organization in accordance with this
subsection if the Secretary finds that—

(A) theorganization is aforeign organization;

(B) the organization engages in terrorist activity (as
defined in section 1182(a)(3)(B) of thistitle); and

(C) theterrorist activity of the organization threatens the
security of United States nationals or the national security of
the United States.

(2) Procedure
(A) Notice

Seven days before making a designation under this sub-
section, the Secretary shall, by classified communication—

(i) notify the Speaker and Minority Leader of the
House of Representatives, the President pro tempore, Ma-
jority Leader, and Minority Leader of the Senate, and the
members of the relevant committees, in writing, of the intent
to designate a foreign organization under this subsection,
together with the findings made under paragraph (1) with
respect to that organization, and the factual basis therefor; and

(i1) seven days after such notification, publish the
designation in the Federal Register.

" Please note: thisisthe version of 8 U.S.C. § 1189 in effect on March
13, 2001, when Petitioners were indicted. Subsequent amendments made
to this statute are not reflected in this text.
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(B) Effect of designation

(i) For purposes of section 2339B of title 18, a des
ignation under this subsection shall take effect upon pub-
lication under subparagraph (A).

(i) Any designation under this subsection shall cease
to have effect upon an Act of Congress disapproving such
designation.

(C) Freezing of assets

Upon notification under paragraph (2), the Secretary of the
Treasury may require United States financia ingtitutions
possessing or controlling any assets of any foreign organi-
zation included in the notification to block all financia
transactions involving those assets until further directive from
either the Secretary of the Treasury, Act of Congress, or order
of court.

(3) Record
(A) Ingenerd
In making a designation under this subsection, the Secre-
tary shall create an administrative record.
(B) Classified information

The Secretary may consider classified information in mak-
ing a designation under this subsection. Classified informa
tion shall not be subject to disclosure for such time as it
remains classified, except that such information may be
disclosed to a court ex parte and in camera for purposes of
judicial review under subsection (c) of this section.

(4) Period of designation
(A) Ingenera

Subject to paragraphs (5) and (6), a designation under this
subsection shall be effective for all purposes for a period of 2
years beginning on the effective date of the designation under

paragraph (2)(B).
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(B) Redesignation

The Secretary may redesignate a foreign organization as a
foreign terrorist organization for an additional 2-year period
at the end of the 2-year period referred to in subparagraph (A)
(but not sooner than 60 days prior to the termination of such
period) upon a finding that the relevant circumstances
described in paragraph (1) still exist. The procedural require-
ments of paragraphs (2) and (3) shall apply to aredesignation
under this subparagraph.

(5) Revocation by Act of Congress
The Congress, by an Act of Congress, may block or revoke
a designation made under paragraph (1).
(6) Revocation based on change in circumstances
(A) Ingenera
The Secretary may revoke a designation made under para-
graph (1) if the Secretary finds that—

(i) the drcumstances that were the basis for the
designation have changed in such a manner as to warrant
revocation of the designation; or

(if) the national security of the United States warrants
arevocation of the designation.

(B) Procedure

The procedural requirements of paragraphs (2) through (4)
shall apply to arevocation under this paragraph.

(7) Effect of revocation

The revocation of a designation under paragraph (5) or (6)
shall not affect any action or proceeding based on conduct
committed prior to the effective date of such revocation.

(8) Useof designationintrial or hearing

If a designation under this subsection has become effective
under paragraph (1)(B), adefendant in a criminal action shall
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not be permitted to raise any question concerning the vali dity
of the issuance of such designation as a defense or an
objection at any trial or hearing.

(b) Judicial review of designation
(1) Ingenerd

Not later than 30 days after publication of the designation
in the Federa Register, an organization designated as a
foreign terrorist organization may seek judicia review of the
designation in the United States Court of Appeals for the
District of Columbia Circuit.

(2) Basisof review

Review under this subsection shall be based solely upon
the administrative record, except that the Government may
submit, for ex parte and in camera review, classified infor-
mation used in making the designation.

(3) Scope of review

The Court shall hold unlawful and set aside a designation
the court finds to be—

(A) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or
immunity;

(C) in excess of statutory jurisdiction, authority, or
l[imitation, or short of statutory right;

(D) lacking substantial support in the administrative
record taken asawholeor in cla;s.sified information submitted
to the court under paragraph (2), or

(E) not in accord with the procedures required by law.

"Soin original. The comma probably should be a semicolon.
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(4) Judicid review invoked

The pendency of an action for judicial review of a des
ignation shall not affect the application of this section, unless
the court issues afinal order setting aside the designation.

(c) Definitions
Asused in this section—

(1) the term “classified information” has the meaning
given that term in section 1(a) of the Classified Information
Procedures Act (18 U.S.C. App.);

(2) the term “national security” means the national de-
fense, foreign relations, or economic interests of the United
States,

(3) the term “relevant committees’” means the Committees
on the Judiciary, Intelligence, and Foreign Relations of the
Senate and the Committees on the Judiciary, Intelligence, and
International Relations of the House of Representatives; and

(4) the term “ Secretary” means the Secretary of State, in
consultation with the Secretary of the Treasury and the
Attorney General.
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8 U.S.C. § 1182(a)(3)(B) (2000)°
Sec. 1182. Inadmissiblealiens
(@) Classes of diensineligible for visas or admission

* * %

(3) Security and related grounds

* * %

(B) Terrorist activities
(i) Ingenera
Any alien who—
() has engaged in aterrorist activity,

(1) a consular officer or the Attorney Generd
knows, or has reasonable ground to believe, is engaged in or
is likely to engage after entry in any terrorist activity (as
defined in clause (iii)),

(111) has, under circumstances indicating an inten-
tion to cause death or serious bodily harm, incited terrorist
activity,

(IV) is a representative (as defined in clause (iv))
of a foreign terrorist organization, as designated by the
Secretary under section 1189 of thistitle, or

(V) isamember of aforeign terrorist organization,
as designated by the Secretary under section 1189 of thistitle,
which the alien knows or should have known is a terrorist
organization” is inadmissible. An alien who is an officer,
official, representative, or spokesman of the Palestine Liber-

" Please note: thisisthe version of 8 U.S.C. §1182(a)(3)(B) in effect on
March 13, 2001, when Petitioners were indicted. Subsequent amend-
ments made to this statute are not reflected in this text.

" Soinoriginal. Probably should be followed by a comma.
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ation Organization is considered, for purposes of this chapter,
to be engaged in aterrorist activity.

(if) “Terrorist activity” defined
As used in this chapter, the term “ terrorist activity’” means
any activity which is unlawful under the laws of the place
where it is committed (or which, if committed in the United

States, would be unlawful under the laws of the United States
or any State) and which involves any of the following:

() The highjacking or sabotage of any conveyance
(including an aircraft, vessel, or vehicle).

(I1) The seizing or detaining, and threatening to
kill, injure, or continue to detain, another individual in order
to compel a third person (including a governmental or-
ganization) to do or abstain from doing any act as an explicit
or implicit condition for the release of the individual seized or
detained.

(1) A violent attack upon an internationally pro-
tected person (as defined in section 1116(b)(4) of title 18) or
upon the liberty of such a person.

(IV) An assassination.
(V) Theuseof any—

(a) biological agent, chemica agent, or nuclear
weapon or device, or

(b) explosive or firearm (other than for mere
personal monetary gain), with intent to endanger, directly or
indirectly, the safety of one or more individuals or to cause
substantial damage to property.

(V1) A threat, attempt, or conspiracy to do any of
the foregoing.
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(ilf) “Engagein terrorist activity” defined

As used in this chapter, the term “engage in terrorist
activity” means to commit, in an individual capacity or as a
member of an organization, an act of terrorist activity or an
act which the actor knows, or reasonably should know,
affords material support to any individual, organization, or
government in conducting a terrorist activity at any time,
including any of the following acts:

(I) The preparation or planning of a terrorist
activity.

(1) The gathering of information on potential
targets for terrorist activity.

(1) The providing of any type of material support,
including a safe house, transportation, communications,
funds, false documentation or identification, weapons,
explosives, or training, to any individual the actor knows or
has reason to believe has committed or plans to commit a
terrorist activity.

(IV) The soliciting of funds or other things of value
for terrorist activity or for any terrorist organization.

(V) The <olicitation of any individua for
membership in a terrorist organization, terrorist government,
or to engage in aterrorist activity.

(iv) “Representative’ defined

As used in this paragraph, the term *“representative’
includes an officer, officia, or spokesman of an organization,
and any person who directs, counsels, commands, or induces
an organization or its membersto engage in terrorist activity.

* * %



