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1.

The en banc Court of Appeals'
analysis of Mr. Nelson's Penry I
claim is consistent with, and indeed
required by, this Court's reasoning
in both Abdul-Kabir v. Quarterman,

U.8. , 127 S8.Ct. 1654
(2007), and Brewer v. Quarterman,

U.s., 127 S.Ct. 1706 (2007).
Abdul-Kabir and Brewer thus
foreclose any justification for this
Court to review the resclution of
Mr. Nelson's Penry I claim by the en
banc Court of Appeals.

a. The Court of Appeals' en banc
opinion in Nelson reflects
precisely the same view of the
requirements of the Eighth
Amendmernt as this Court's
cpinions in Abdul-Kabir and
Brewer.

b. The en banc Court of BAppeals
correctly concluded that the
state courts applied Penry I
in an objectively unreasonable
manner in rejecting Mr.
Nelson's Penry I claim,

(D) . & v e e e e e e e e e e e e

The question whether Penry error
stemming from Texas's long-repealed
capital sentencing statute can be
deemed harmless is not appropriately
presented in this litigation and in
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any event 1is insufficiently signifi-
cant to warrant this Court's review.

a.

b.

c.
11. (a)
11 (b)
IT. ()

Conclugion .

Certificate of

This cage ig not an
appropriate wvehicle to assess
whether Penry error can be
deemed harmless because the
State waived this defense by
failing to raise it in a
timely matter  and, as a
regult, there ig no majority
opinion on the werits of this
issue from the en banc Court
of Appeals.

Petitioner fails to separately
challenge that it has walved
the harmless-error defense,
and the lack of any compelling
justification for ‘overlooking
Petitioner's waiver indepen-
dently supports the judgment
below.

Petitioner offers no reasons
why this Court should expend
its limited resources
addressing an issue peculiar
to a statute rthat was repealed
more than fifteen years ago
and that has no practical
gignificance either within or
outside of Texas.
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QUESTIONS PRESENTED
CAPITAL CASE

1. Whether the decision of the en banc Court of Appeals, rejecting as objectively unreasonable

. the Texas Court of Criminal Appeals’ treatment of Respondent’s Penry claim, is worthy of

this Court’s review, given that the Court of Appeals’ decision is not only consistent with, but

required by, this Court’s intervening decisions in 4bdul-Kabir v. Quarterman, ___USs.__,
127 8. Ct. 1654 (2007), and Brewer v. Quarterman, __- U.S.___, 127 S. Ct. 1706 (2007)?

2. Whether this Court should review the judgment withholding harmless error review of
.- Respondent’s Penry claim, given that Petitioner’s failure to assert any harmless error defense
until the very last stage of the litigation persuaded the judge whose vote was necessary to the
result below that Petitioner had waived any harmless error defense, and, as a result, no
majority opinion speaks for the en banc Court of Appeals on this issue? o
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PRIOR PROCEEDINGS

Respondent (hereaﬁei' “Mr. Neleon”) has presented his claiﬁ regarding the inadequacy of

the pre-1991 Texas special-issues to permit meaniﬁgﬁchonsideretion of his mitigating evidence
of e_lental impairme_ﬁt and traumatic background at every stage in this litigation. 'At trial, the
. defense requested an instruction dii‘ecﬁhg the. jury to copsider Mr, Nelson’s “family background,
mental illness, nen¥vielent jail record, voluntary intoﬂcatioﬁ, alcohoiism, drug addiction, ‘and

' eelployment history,” or any other mi_tiget_ing -cireumstance, as “aspects of [his] cheracfer and
backgroﬁﬁ ” which nﬁght, “in fairness or mercy,” call for a life eentence.l This requested charge
further weuld have instructed that jurors “independently weigh cach mitigating circumstance |
without reference to its relationship to the Special Issues,” and authorized lthem to “use such
evidence as a basis for leniency even if [they were] persuaded ... that the answers to the Special

Issues [were] “Yes.”” Id. The trial court denied the requesf. RR VIL:918. |

On direct appeal, Mr. Nelson again argued that the;trial' court’s refusal to give some
supplemental mstructxon beyond the unadorned pre-1991 “specxal issues” violated his nght to an
individualized determmatlon of sentence. See Nelson v. State No 71,412 (Tex Cnm App.,
May 26, 1993) (portlon of opinion not designated for pubheatlon), slip op. at 7 (“[Alppellant
 contends the trial court’s'failure-'to give appellant’s re_questecéi jury charge regafding mi_tigating

evidence during_the punishment phase ... violated Penry v. jI,)maugh, 492 U.S. 302 (1989)").2

Defendant s Requested Instruction Regarding Mltlgatmg Evidence, State v. Nelson, No. 8214
(118" District Court, Howard County); see also RR VII:917-18 (we cite record of Mr. Nelson’s

trial as “RR” [“Reporter’s Record”], with volume and page number).

? Petitioner asserts that Mr. Nelson “did not request a full-effect instruction at trial nor did he

. argue [on direct appeal] that one was required.” See Petition for Writ of Certiorani (“Petition”) at

4-n. 3. Whatever Petitioner means by “a full-effect instruction,” the record is clear that Mr.

Nelson pressed both at trial and on direct appeal a Penry-based Elghth Amendment challenge to
the former special issues as apphed in his case.




Mr. Nelson renewed his Pen}y claim in state poét-oonviction prc;éeedings, and the Texas Court
| of Crimiﬁal Appeals (“CCA”) denied that claim on the ﬁlerits. Ex parte Nelson, No. 49,886-01 |
(Tex. Crim, App. 2001).°. | -

Mr. Nelson pursued his Penry claim on federal habeas; the Eclaim was first rejected on the .
'melfits by the Coun of Appeals in 2003, the court having grantedf‘a 'Cerﬁﬁcatc of _Appealabil.ity
on the issue. Nelson v. Cockrell, 77 Fed. Appx. 209 (5th Cir. 2003). This Court subsequently
returned the Penry claiﬁl to the Coﬁrt of Appeals for ﬁthhér qonsideration in light .of Tennard v.
Dretke, 542 U.8. 274 (2004). Nelson v. Dretke, 542 U.S. 934 (2004). Oﬁ rémaﬁd, the Co'urt_ of
Appeals again denied relief on the merits. Nelson v. Dr‘etke,_ 442 F .3& 282 (5th Cir. 7‘2006). The
Court of Appeals then sua sponte granted en banc rehearing of t’hat decision. See Nélson, 4;727
F.3d at 292. | -

" Despite filing numerous, extehsive pleadings regérding Mr, Nelson’s Penry claim in both
state and federal court over a thirteen-year period, including twice in the Court of Appeals for fhe
Fifth Circuit, Petitioner never argped'or suggested prior to en banc review thét relief silould be
denied on the ground that the Penry error in Mr. Neisoﬁ’s case could be deemed harmless. Only

"Vaﬂer the Cﬁurt bf Appeals decided sua sponte to r_ehear Mr. Nelson’s Penry claim en banc did
Petitioner assert that the Penry grfo; could.be:c‘leeméd harmless. Even then, the eﬁtirety of

- Petitioner’s briefing on the harmless error issue occupied just one page.”

3 The CCA’s denial on the merits of Mr Nelson’s Penry clann in October 2001 is the relevant
disposition for purposes of 28 U.S.C. § 2254(d).

* See Nelson, 472 F.3d at 314 (“The State advances this harmless-error theory for the very first
‘time on ern banc rehearing in a discussion that consumes less than a page of its brief; it did not
argue the applicability of harmless error before this court during Nelson’s original habeas appeal,

before the Supreme Court on certiorari review, or before -this court when we initially
reconsidered Nelson’s habeas appeal on remand in light of 1 ennard’ )-




RELEVANT FACTS
Petitioner minimizes the evidence in mitigation heard by Mr. Nelson’s jury, devoting just
seven sentences to describing it. See Petitién at 3-.4. Because the Couft of Appeals’ anclusion ‘
— that the Texas Court of Crimina] Appeals’ rejection of Mr. Nelsbn’s-Pemy I claim was
obje-ctix‘rely unreasonable — cannot be evaluated outside the context of the nﬁfigating evidence
actually presented, it is necessary to-examine in greater detail thé evidence and mguﬁént at the
ﬁenalty phase of Mr, Nelson’s trial.
1. As a result of p.sycholo-gical abuse by his mofher, Mr. Nelson suffered
from a severe mental disorder that triggered psychotic episodes marked
by eruptions of violent rage.
The penalty phase evidence showed that Mp Nelson’s mother rejected and abandéned
him as a child. From that mistreatment, he developed borderline personality disorder; a severe
“mental disorder marked by volcanic outﬁﬁrsts of anger, a pe_rvasively negative attitude toward
women, and an inability to éontrol his d'esfructive impulseé‘.. |
Mr. i‘\T_elson"s 'fatlkler Grady described childhood events that uﬁderlziy Mr. Nelson’é_ later
emotional and psychological'probléms. Mr. Nelson was the second éf two sons, and his mother,
who had wanted a girl, completely réjected him; she “never would changc him or feed him [or]
I_ -anything;” RR V]1:964._ Mr. Nelson knew he was being singled out for denial of aﬂ'ection. Id;
id. at 907. His parents’ marriage 'disinteé'ated when. Mr. Nelson was fourteen; his mother left
?md did no’; take either of the children. Id at 906.5
The centerpiece ;)f the defense case was fhe exténsive testimony of psyc‘:hiatﬁs’t John

Hickman, M.D., who described the natufe of Mr. Nelson’s longstanding and severe mental

3 Significantly, other testimony indicated that Mr, Nelson began abusing alcohol around the same
time his parents split up, i.e., when he was about “13 to 14 years [old].” RR VI:843.




disorder, its origin in his childhood experiences, and its effect on his thmkmg and behaﬁor.
Based on a total of about nine hours of interviews and psychological testing, Dr. Hickman
| concluded that the “basic substrata of [Mr. | Nf;lson’s] personality” reflected “borderline
personality disorder” (BPD)'. RR V1:846-41, 855 (evaluation and testing); id at 844, 846
(diagnosis). Dr. Hickman explained t.haf BPD is 2 sévére COndition; people suffering from it
“essentially béhavc in a psychotic manner periodically,” even though they lﬁay be quite normal
“75 to 80 percent” of the time. Jd. at 844.° | | |

Dr. Hickman éléboraied on how BPD affected Mr Nelson’s behavior. People suffering '
from BPD can be_“totally oblivic_ms to their feelings” and thus may “periodically go through an
routburst of feelmgs which can be very violent and destructive. Id. In addition, people with
BPD have a dzmmlshed capacity to form relationships with others and sometimes manifest a
“lack of empathy” that can be misapprehended as selfishness. /d. at 858-59; id. at 845.

Dr. Hickman emphasized that one of the signal traits of BPD 1s impulsivity, compbundec_i
by lack of insight 'intolone’s own illness; Mr. Neison clearly exhibited both sympt.o_ms. Id. at
| 859, 879. Another important BPD-related feature of Mr. Nelsqn’s behavior was h13 iongstandin_g
addiction to cdcaine and alcohol, substances Mr. Nelson — 22 at the time of trial — had beeﬂ
ingesting since he was “13 or 14.” RR VI:343. 7 | |

Asa result of BPD Mr. Nelson expenenced eruptivé episbdes” of violent and destructive

- behavior, and yet wo d be “totally unaware of [his own] motivation.” RR VI:862. Suffering

® Dr. Hickman strongly rejected any suggestion that Mr. Nelson could validly be diagnosed as
having antisocial personality disorder. RR VI at 847 (“nothing to warrant” such a diagnosis).

7 Mr. Nelson’s use of cocaine and alcohol was “fairly heavy;” it had “affected him
psychologically” and possibly caused “minimal brain damage RR VI:843. Dr. Hickman
testified that there was “no question™ that “the acid aldehyde in these substances” could well

have “fried [Mr Nelson’s] bram” over time. /d. at 867.




from BPD and fired by “the peculiar combination of alcohol and cocaine,” Mr. Nelson would
essdntially “become .. psychotlc ” “not processing reality very well. at that ,tin.le” and erupting
with “rage and internal conflicts, especially ... toward women.” Id at 862_&63.l

Dr. Hickmian viewed the murder in this case specifically as having'fesulted from Mr.
Nelson’s “lack of impulse control,” with “psydhiatric factors” having played a “very significant”
role in triggering Mr. Nelsqd’s violent behavior. Id at 885, 887, 863, 864 (victims’ injuries
showed Mr. Nelson’s “rage toward women™). As Dr. Hickman put it, the crime was cordmi_tted
dun'ng- a “psychotic-outburst” that .leﬁ Mr. Nelson under the. influence of “either a m'erlltal. or
physical form of diress” from his “psychological makeup.” /d. at 894;. 886-87.

Df. Hickman surmised that Mr. Nelson developed BPD as a 'codscquence of growing up
in an énvironment where he was not taught to manage or control his emotions, especially anger.
Id. at 844-45, Perhaps the sti'ongest formative influence on Mr. Nelson in this regard was the
fact that he was abandoned and mistreated by hlS mother. Dr. Hickman described Mr Nelson as
“psychologically abused,” the product of 2 bé.ckground featuring “a lot of trauma,” ‘-‘not just

simply [the] disappearance of [his] mother.” I at 890.°

® Petitioner’s characterization of Mr. Nelson’s BPD as “treatable,” see Petition at 3, significantly
overstates the record. Although Dr. Hickman expressed hope that Mr. Nelson might “possibly”
- be treated, he testified that such treatment would require “two to five years” of psychotherapy
“two or three times a week,” which he called “standard” for treating BPD, as well as medication.
~ Id. at 857, 873-74. In Dr. Hickman’s view, if those criteria were not exactingly followed, “I
think we can predict dangerousness.” Jd, at 874. Dr. Hickman made this point repeatedly. See,
e.g., RR VI:854, 857-58, 865, 872. Finally, Dr. Hickman admitted that Mr. Nelson, in the
- present moment as he faced sentencing, was dangerous. See RR VI:857 (emphasis added) This
exchange well captures Dr. Hickman’s candor:

- Q: (by the prosecutor): And your common sense and reason tells you, yes, he will
be a future danger unless he receives treatment?”

A (Dr. Hit_:kman): Very possible, yes.




2. At closing argument, the prosecutmn forcefully remmded jurers that
their oaths required them to treat the special issues as posing a narrow
inquiry, and discouraged the jurors from viewing Mr, Nelson’s mental
disorder and traumatic background as evndence of anything other than
his likely future dangerousness. :

- At closing, the prosecutof admonished the jurors to obey their oaths to answer the special
issues honestly according to the evideﬁcé, repeatedly emphasizing that even the defense’s own

evidence showed that Mr. Nelson was presently dangerous, whatever tenuous hope of future - ‘

improvement might exist.

The prosecutor first expressed his fear that the jurors might not answer the special issues

as the evidence demanded:

'{T]f you use your common sense and your reason, I don’t think there is any doubt
what you should do. [Any doubts] hinge on how fiercely you hold to the fact that
‘you have a responsible duty to apply the evidence to these questions, period.

RR VII:922-23. Similarly, he domplained that “[O]ver the second half of this trial we have been
hearing a lot of Billy, Billy, Billy.” Id at 923. That emphasis, the prosecutor insisted, “cloud[s]
- the ultimate issue.” Id. The remainder clarified his view of the “ultimate issue:” |

It is tough ...for some of you, I know, to come in here and have to look at ... this
defendant ... and do what you have got to do. What the evidence tells you to do.
There is no sense playing games and saying you don’t know the result of your
answers. We know you do. But when you were selected on this jury it was not
the time to play possum, it was not the time to lie still and hope I don’t come
back. You are going to hear some Billy, Billy, Billy, Billy, and before this is all
said and done, this whole gri[sly] horrible thing is going to be hung around the

- neck of his mother ... [or] some school teacher or some football coach. We are
going to hang this around the neck of everybody but him. ... Well, you have a
responsibility. And that - responsibility is to follow the law and follow the
evidence that your common sense tells you is there as plain as the nose on your
face.”

Id at 923-24.

Id. at 875-76; see also .id‘at 877.




Defense counsel emphasized Dr. Hic_kman’s teétimony, but acknowledged his concession
“that if Billy were to walk out of here today he possibly would be a &angcr D Id at 933, On -
| rebuttal, the prosebutor highlighted Dr. Hickman’s admission that Mr. Nelson likely poséd a
threat of future violence; | | |

Hickman is Dr. Excuse. Hickman is Dr. It’s Not His Fault. Hickman is also Dr.
Yes. Even their witness [says], it is a possibility that he will be dangerous.

o 943, |

The prosecutor insisted that the; jﬁry had to find Mr. Neléon dangerous im:spectivé of the
long-te;'m prospects for.trea,tment: | |

Look-at Special Issue Number Two There is not an asterisk next to that, there

is not something referring you down here that says if, if, if, if. We look at that

- defendant the way he is right now, and rlghr now even their witness [says], yes he

may be a danger.”
Id at 958 (emphases added). Having refocused ihe jﬁrors on their oath, and the narrow plain
meaning of the “dangerousness” inquiry, the. prbSecuto’r’s final words were, “Steel yourselves, do
| ‘ whaf you know the evidence tells you [tlﬁt] you have to do. Don’t make more excuses'."’ | |

| SUMMARY OF ARGUMENT

Petitioner filed this cert petition while this Court was considering, in Abdul-Kabir v.
'Quartennan, No. 05-11284, and Bfewer V. Quafte,rman, No. 05-11287, pre_cisely_ the same
questidn presented here: whether the Téxés .‘ C_ourt of Criminal Appeals (“_CCA”) had
unreasonablj found that the pre-1991 special issues aﬁ'orded meaningful consideration to
mitigating ev1dence of mental lmpalrment and a troubled background Peutloner ev1dently

hoped that thJS Court would uphold the constricted view of Penry embraced by the Fifth Circuit

panels in those cases, and thus implicitly call into question the Court of Appeals’ subsequent er




banc 'dec.isio_n-in Nelson. Indeed, the very same arguments advanced as the basis for certiorari

‘ _here weré advanced in defense of thg panel opinibns in Brewer and Abdul-Kabir: that capital
sentencing instructions need oxﬂy provide “some consideration” to a defendant’s mitigating
evidence, and that the CCA’s Tejection Of Penry claims _én that basis was reasonable in lighf of
this C_ourt’s decisions in Grahar}z v. Collins, 506 USs. 41 (1993) land_ Johnson v. Texas, 509 US
350 (1993). See Brief of Respondent in Brewer v. Quér;ennan,_No. 05-11287, at 15-23, 42-46;
see Brief of Respond'ent 111 Abdul-Kabir v. Quarterman, No. 05-11284, at 14-22, 40-44.

" In Brewer and Abdyl;Kabir, decided just three weeks ago, this Court considered and
squarely rejected precisely these arguinentst See Abdul-Kabir v. Quarterman, __ US.__, 127
S.'Ct.r 1654 (2007); Brewer v. Quarterman, ____U.S.___,- 127 8. Ct. 1706 (2067); see infra.

Accordingly, review is unwarranted because the Court of Appeals’. decision in Nelson is not only
consistent with, but required by,‘athis Court:’.s intervening decisions in thb_se cases.
Petitioner also asks this Court to decide whether Pgmy error is amenable to harﬁﬂgss
error analysis, not\ﬁtllstandillg the fact that no majority opinion' for the Court of Appeals decided
- that issue. Judge Dennis, whose vote was necessary to the nine-judge majority deciding the case,
found that Petitioner had waived ény harmless error afgument by having repeatedly failed to
'raise it prior to en banc reheaﬁng. Moreover, honr-; .of the eight judges dissenting -fr_om the en
bame court’s dispositioﬁ of the case mention, much less Spéciﬁgially object to, the decision not to
apply harmless error review to Mr. Nelson’s Penry claim. ‘Despite'this‘ glaring procedural
ob.sta'cle to this Court’s review, Petitioner neither acknowledges nor provides any. bas;is for
overcon‘ling its wai\}er of the harmless error defense in the proceedings below.
In this posture, it would be inappropriate for this Cdurt to g;aﬁt certiorari to decide the

harmless error issue because the resolution of that question is not necessary to the disposition of




thjs case. Federal courts of appeals uniformly held that a harmless error argument may be
waived if not asserted in a timely and complete fashion. See infra. The absence of any basis for
overlooking Petlttoner s waiver here thus presents. an msurmountable obstacle to reaching t.he
issue on which Petitioner seeks review. In any event, the question whether an error under the
long-retaea]ed pre-1991 Texas capital sentencing scheme cztn be deemed tiarmless has ne
enduring significance and does not warrant the expenditure of thishCourt’s resources. Moreover,
the inapplicability of harmless error analysis to"Pemy claims follows from the nature of Penry |
error, in which mitigating evidence is frequentl.y gtven aggravating 'effect, rendering the record
an unreliable basis on which to gauge the effect of such error.
'ARGUMENT
1. The en banc.Court of Appeals’ analysis of Mr. Nelson’s Penry I claim is

consistent with, and indeed required by, this Court’s reasoming in both

Abdul-Kabir v. Quarterman, __ U.S.__ , 127 S. Ct. 1654 (2007), and Brewer

v. Quarterman, ___U.S.___, 127 8. Ct. 1706 (2007). Abdul-Kabir and Brewer

. thus foreclose any Justlficatlon for this Court to review the resolution of Mr.
Nelson’s Penry _I claim by the en banc Court of Appeals

a. The Court of Appeals’ en banc opmwn in Nelson reflects precisely the

same view of the requirements of the Eighth Amendment as this
Court’s opinions in Abdul-Kabir and Brewer.

Peﬁtiencr"s dissatisfaction with the Court of Appeals’ resolution of Mr, Nelson’s Penry I
claim rests on the same 'ergument that Petitioner advanced unsuecessﬁﬂly in Abdul-Kabir and
Brewer — that the Eighth Amendmettt ,rethires only that a capital sentencing jury be able to give
-“some eﬁ'ect” to a defendant’s rmttgatmg ev1dence rather than ‘meaningful” or “full” effect.

See, e.g., Petition at i, 15, 21. 25. Petltmner likewise contends that the CCA’s declslon denying




Penry relief was not unreasonable on the ground that the “meaningful effect” standard was not in
place at the time of the CCA’s relevant decision.’

Three weeks ago, this Court directly addressed and rejected both of these arguments.
According to this Court, the Constitution cun‘ehtly requires — and has been unders_tdod to require
at least since Perry I — that capital sentencmg jury 1nstruct10ns permit ]urors to give meaningful,
and not simply “some, » effect to the defendant s mlt1gat10n in assessmg hlS sentence:

The rule that we reaffirm ’poday — a rule that has b-een clearly established since our

decision in Penry I — is this: Special instructions [beyond the pre-1991 Texas

special issues on “deliberateness” and “future dangerousness”] are necessary

when the jury could not otherwise give meaningful effect to a defendant’s

mitigating evidence. ... [S]pecial instruction is not required when mitigating

evidence has only a tenuous connection — “some arguable relevance” — to the
defendant’s moral culpability. But special instruction is necessary when the
defendant’s evidence may have meaningful relevance to the defendant’s moral
~ culpability “beyond the scope of the special issues.”
Abdul-Kabir v. Quarterman, ___US.__, 127 S. Ct. 1654, 1668 n. 14 (emphases in original)
(citing Pemj; 1,492 US. at 322-23); see also id. at 1664 (“[W]ell before ... Penry I, our cases
had firmly established that sentencing juries must be able to give meaningful consideration and
|  effect to all mitigating evidence that might provide a basis for refusing to impose the death
| “penalty on a particular individual, notwithstanding the severity of his crime or his potential to

" commit similar offenses in the fiture”) (emphasis added); see also, e.g., Brewer, 127 S. Ct. at

1710 (“[W]e have repeétedly emphasized that a Penry violation exists whenever a statute, or a

? Petitioner and the en banc Court of Appeals identify the CCA’s 1994 decision on direct appeal
as the relevant one for purposes of 28 U.S.C. § 2254(d). See Petition at 16; see also Nelson, 472
F.3d at 303. In Mr. Nelson’s view, the relevant state court decision for AEDPA purposes is the
CCA’s October 2001 decision denying state post-conviction relief, which similarly rejected Mr.
‘Nelson’s Penry claim on the merits. Accordingly, the reasonableness of the state court decision
must be evaluated not only in light of Penry I but also in light of this Court’s emphatic statement
in Penry v. Johnson, 532 U.S. 782, 797 (2001) (“Penry II”), that capital sentencing jury
instructions must aﬂ'ord “full consideration and full effect” to the defendant’s mitigating

evidence.
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judicial gloss on a statute, prevents a jury from giviné nfeaning‘i;l effect to mitigatiné evidence .
that ‘may justify the imposition of a life sentence rather than a death sentence”) (emphasis -
addeci); ‘Johnso;z v. Texas, 509 U.S. 350, 369 (1993) (capital sentencing instructions must give
jurors a “meaningful basis to consider the relevant mitigating- qualities” of whatever mitigating
. factors the defendant offers). As delnonstrated be‘lonv, the en banc Fifth Circuit’s resolution of
Mr Nelson’s Penry claim is squarely in line with the approach modeled 'by this Court in-Abce’ul—
Kabir -and Brewer, and _certainly 'pres'ents no “compelling reason[]”for this Court’s intervention.
See Sup. Ct. R. 10. | | | o

The court below summarized its view of the relevant “clearly established law” from this

Court as follows: a capital sentencing juror must “be able to express lus reasoned moral response

kil

to evidence that has mitigating relevance beyond the scope of the special issues.” Nelson v.

Quarterman, 472 F.3d 287, 293 (Sth Cir. 2006) (en banc). In other words, “a juror cannot be

) precluded from electing a sentence less than death if he believes that the mitigating evidence
offered makes the defendant less morally culpable for the crime, even if he nonetheless feels
compelled to answer the tnro special issues in the afﬁrmatine. * Id.; see-also id. at 303 (same).

In just the same fashion, this Court eXpIained in'Abdul-Kabir that While_ the pre-1991
sPec1a1 issues “prowded an adequate vehicle for the evaluation of mltlgatmg ewdence offered to
dlsprove dehberateness or future dangerousness ” they did not tell jurors what to do if they
decided that the defendant, because of any other mitigating circumstances such as mental
impairment or a traumatic background, “should not be executed.” Abdul-Kabir, 127 S. Ct. at

11670 (citing Pehry [, 492 U.S. at 3_24);' see also. id. (because .evidence 'that the defend'ant’s
;‘_dangerous character may have been the resnlt'of his rough childhood and possible neurological

damage” was “not relevant to either of the special verdict questions, except, possibly, as
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 evidence [indieating that he] would‘ be dangerous in the future,” the special issues as applied in

his case “failed to provide 'the. jury witﬁ a vehicle for expressing its ‘reasoned moral response’ to |
“that evidence;’); see al:So Brewer, 127 8. Ct. at 1712 (instmcﬁoos must permit jurors to give
dispositive weight to the “independent concern that, given Brewer’s troubled backgrotnd, he
may not be deserving of a death seﬁt’ence"’) (emphasis added). On this point, Nelson ad.hefes
precisely to the requirements of Abdul-Kabir and Brewer. |

VThe opinion of the_ eh banc Court of Appeals not only embraced the same general-

. principles as this Court aﬁiculated in Abdul-Kabir and Bréwer, it applied them in the context of
evidence indistinguishable in all relevant respects from the evidence in those casés. Like the
defendants in those cases, Mr. NeIson offered evidence of damaging chlldhood deprivation and
resulting adult mental disorders. This Court’s opinions in Abdul-Kabir and Brewer, which held

| tl_lat the pre-1‘991 speciol issues were inadequate to afford meaningfol consideration to the
relevant mitigeting qualities of such evidence, thus squarely control Mr. Nelson’s case as well.
There is no room to argue, after Abdul-Kabir and Brewer, that the special issues were
constitutionally adequate a-s‘ applied to such evidence.
b. The en banc Court of Appeals- correctly concluded that the state
‘ courts applied Penry I in an objectively unreasonable manner in
rejectlng Mr, Nelson 8 Penry I claim.

Petitioner insists that the Court of Appeals erred in concludmg that the Texas courts
unre_asonably apphed Penry v. Lynaugh, 492 U.S._302_ (1989) (“Penry I’) in rejecting Nelson’s
Penry I claim. That 18 plai_nly mistaken, as Abdul—Kab’if and Brewer make.clear. |

First, the state court ruling in Nelson rested primarily on the CCA’s peroeption that Mr.

. Nelson’s mitigatiﬁg evidence did oot “rise to the level” of Penry’s, because the mitigating

circumstances of Mr. Nelson’s background were different from (and, in the CCA’s view, less
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severe than) the mitigating circumstances in Penry I itself. See Nelson, No. 7 1,412 (portion of
opinion not. desigﬁated for publication), slip op. at 7-8 (noting that in the lone c:aseE where the
CCA had reversed for Pen@ gri‘or in the absence of evidence of mental _reta.rdation', the
| _ defendant’é condition was “more severe than” Mr Nelson’s, and noting repeatedly that neither
.Mr._/i\Ielson’é traumatic background por his mental impairment coﬁld “rise to the level” of
| Penry’s). Both ‘Abdul-Kabir and Brewer characterize such reasoning as an objectively
unreasonable application of Pemy I. See Abdul-Kabir, 127 8. Ct. at 1672 (finding the CCA’s
ruling in that case objectively unreasonable because it “ignored th; fact fhat although [Abdul-
Kabir’ s]. mitiga’ging evidence may not have been as pers_u_aéive as Penry’s, it was relevant to the
question of [his] moral -cu'lpabil_ity for precisely the same reasoﬁ as Penry’s. Like Penry’s
~ evidence, [the] evidence of childhood deprivation and lack of self-control did not rebut either
'délibgratehess or future dangerousnéss but was intended to provide the jury with an entirely
different reason for not. imposing a death seﬁt’encef’); Brewer, 127 S. Ct. at 1712 (“It may well be
true that Brewer’s nﬁtigﬁﬁng evidence was less compelling than Penry’s, but, contrary to the
view of the CCA, that diﬁ'erence does not pro?ide an accepta‘ble jﬁ;tiﬁcﬁtion for refusing. to
. apply the reasoning in Penry I'to this case”).. | |
Nor —'conﬁ‘ary to the views of the dissenting Judges'below:— cbuld the CCA have
reasonably regai‘ded Mr. Nelson’s mitigating evidence as within the jury’s effgctivg reach uﬁder
the "‘fluture dangerousness” que,;;tion because his mental disorder was arguably “treatable.” As
this Court explainéd in Abciz:l-Kabir, “the fact that the jury could gi&e mitigating effect to some
| of the experts’ testimony, namely, their predictions that [Abdul-Kabir] couid Eé expected to
become less dangerous as he aged, provides no support for the conclusion that the jury

understood it could give effect to other portions of the experts’ testimony or that of other
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witﬁesses.” Abdul-Kabir, 127 8. Ct. at 1672' see also Brewer, 127 S. Ct. at 1713 (“The transient
quahty of [a particular nutlgatmg COIIdlthIl] may make it more hkely to fall in part within the

amblt of the spec1al issues; however, as we explained in Penry I, such evidence may st111 have

‘relevance to the defendant’s moral culpability beyond fche scope of the special verdict
| questions’) (citing Penry f, 492 US. at 322). The en banc Court of Apbeals reached the

identi;al conclusion. See Nelson, 472 F.3d at 307-313 (explaining why the possibility that Mr. -
_ Nelsofs_r_nental disorder might be amenable to treatmeﬁt did ﬁot femove it from Penry I's
ambit). To the éxtent that the CCA’s rejection of Mr. Nelson’s Pehry claim rested on that view,
- Abdul-Kabir and Brewer demonstrate that it was objectively ﬁnreasonable.
~ Petitioner urges thz_ut the CCA’s rejection of Mr. Nelson’s Penry I claim was reasonable

becaﬁse this Court’s opinions in GfaM V. C’ol!zfﬁs, 506 U.S. 41 (1993), and .Johnson would
have justiﬁed a finding that the former special -iésues enabled jurors to consider Mr. Nelson’s'
mental impairment and troﬁbled background. Petition at 19;22; see also id. at 25 (“A reasonable
.'state—court jurist [in 1994] would not have read [the] language of Graham and Johnson ‘as
" restricted to the issue of youth,” as did the en banc Fifth Circuit, bebause “[t]he pronouncements
of those cases are mﬁch broadef than that”). This Court has made clear, however, that it was
* objectively _ unreasonable for the CCA not to recognize that Pemry I, rather than.
Graham/Johnsoh,. controlled _casés- involvling.m,itigating' evidence like Mr Nelson’s. Seg Abdul-
Kabir, 127 S Ct. at 1673 (the CCA applied Penry 1 unreasonably whe:;'it _faﬂéd to acknowledge
the “\}ast difference betweeﬁ youth — a ﬁnivers."ﬂly applicable mitigating circumstance that eVery:
jufdr has experienced and lwhjch-neceslsariiy is transient — and the particularized experiences of

abuse and neglect” such as those in Penry and the present case, “which presumably most jurors
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~have nr;:ver experienced and ‘which aﬁ’ect each individual in a distinct manner”)."® The court
below recognized gxactiy the _séme limits on the reach of Johnson; it emphasized the “uﬁique
characteﬁstics of youth” as a mitigé.ting circumstance, including 'speciﬁcall& that its signature
: quﬁiities are “transient” and that youth “is different in kind and in mitigating effect” from
evidence of mental impa,irment and a traumatic background. Nelson, 472 F.3d at 298-99. Thus
~ Nelson, like Abdul-Kabir and Brewer, recognizes that the CCA profoundly misread Johnsbn, and
that this misunderstanding led it to apply Penry I in an objectively unreasonable manner in
denying .r'elief in caéés like Mr. Nelson’s.
In sum, the opinion of the en banc Court of Appeals below identified the same
" cohtrolling legal,'principles as this Court’s subsequent decisions in Abdul-Kabir and Brewer.
Moreover, the en banc.COurt correctly applied those principles in concluding that the CCA’s
refusal to grant relief under Penry I was an objectively unreasonable interpretation of clearly
established -preqedent. Nothin_g aboﬁt that holding or that rationale, both of Whlch are squarely
" consistent with and required by Abdul-Kabir and Brewer, justifies this Court’s review.
1L " The question whether Penry error stemming from Texas’s long-repealed
capital sentencing statute can be deemed harmless is not appropriately
presented in this litigation and in any event is insufficiently significant to
warrant this Court’s review. ‘ _ '
(a) This case is ﬁdt an apﬁropriate ;/ehicle to- assess whether Penry error
can be deemed harmless because the State waived this defense by

failing to raise it in a timely matter and, as a result, there is no
majority opinion on the merits of this issue from the en banc Court of

Appeals. .

Despite Petitioner’s insistence that the en banc Court “held” that Penry error is not

subject to harmless-error review, review of the opinions supporting the en banc judgment

10 Ag Mr. Nelson has noted, supra note 9, the relevant state court decision for AEDPA purposes

was issued in October 2001, after this Court’s decision in Penry /1.
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conﬁrms tha‘_c the en banc Court did notrdecide‘ the issue bécause "Qf Petitioner’s failure to timely
raise the defense of harmless error. Of the seventeen judges participating in the en banc
decision, only-eight — less than a majority -- joiﬁed Judgé Stéwart’é opinion rejecting harmless-
error analysis fof Penry claims."! Judge Dennis, concurring only in the judgment of the Court,‘
concluded that Petitioner -“ﬁaived its harmless effort argument by not urging it prior to th[e]r en
.b;znc reheaﬁng.” Nelson, 472 F.3d at 316-17 (Dennis, J., concurring). Because Judge Dennis .
_ pl;ovides the necessary rﬁargin for the judgment, and his oiainioh determined that -Petitiéner had
waivéd the defeﬁs‘c of harmleés error, the en banc decision cénnot be read to have decided the
merits of the harmless-error issue.
The inappropn'ateness .of addressing“Petitio:‘lcr’s belated harmless-error argument is also
reflected in the mﬁllingness of any of the eight dissenting judges to mention, much less
endorse, Petitioner’s harmless-error defense. Four judges on the en banc court wrote exténsiVe
dissents address'ing— the approériate reach of Penry, 12 and thosé opinions collectively ocoupy fifty
pages. - See Appendices to Petition for Writ of Certiorari. The failure of any of these opinions to
address Pet.itioner"s belated claim of harmléssness must_bé read eithc_r as agreement with Judge
- Dennis that Petitioner had waived the issue 'or- agreement that harmless-error analysis is

inappropriate to Pémy. Had any of the dissenting judges believed that the defense of harmless

"1 The ejght judges are Judge Benavides, Judge Davis, Judge DeMoss, Judge Higginbotham,
~ Judge King, Judge Prado, Judge Weiner, and Judge Stewart himself. Judge Dennis concurred in
the judgment. See Nelson, 472 F.3d at 289 (judges participating), 316 et seq. (concurrence).
Fight judges dissented. - See Nelson, 472 F.3d at 337 (Jones, C.J,, joined by Jolly, Smith,
Barksdale, Garza, and Clement, JJ., dissenting); id. at 348 (Smith, J, dissenting); id. at 351
~ (Clement, J., joined by Jones, C.J., and Jolly, Smith, Barksdale, and Garza, JJ., dissenting); id. at
. 353 (Owen, J., joined by Jolly and Smith, JJ., dissenting).

12 Spe Nelson, 472 F.3d at 337 (Jones, C.J., joined by Jolly, Smith, Barksdale, Garza, and
Clement, JJ., dissenting); id. at 348 (Smith, I, dissenting); id. at 351 (Clement, J., joined by
Jones, C.J., and Jolly, Smith, Barksdale, and Garza, JJ., dissenting), id. at 353 (Owen, J., joined
by Jolly and Smith, JJ., dissenting). ' : S :
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error was not waived and that Mr. Nelson’s Penry claim was subject to haljmléss—enbr review, at
least one of the dissenting opinions woulld have registered disagreément thh the en banc court’s
refusal to apply harmless-error analysis to Mr. Nelson’s claim. Instead, a riltlajorilj} bf the en bcmc
court either rejected the harmless-error defense as waived or chose ﬁot to address it all."
Accordingly, Judge Stewart’s analysis of the harmless-error question — spgaking for only a
minority of the en banc cguﬁ' -- amounts to nothing more than dicta. . |

In such circumstances, this Court should not reach out to .address a question that the en
* banc court below did not necessarily resolve in issuing its judgment. | Any opinion from this
Court regarding the suit:_ibility of harmIeSs—errbr énalysis to Penry wduld be wholly advisory if,
~ on remand, the en banc céurt were to adhere to the view of Jﬁdge Dennis that the State had
waived the defense. Despite this clear procedural énd prudential impedimeht to this Court’s
review, Petitioner not only fails to justify_ why the Court should overlook the absence of a
- majority opinion on the issue for which it seeks certiorari But fails even to acknowledge the
presence of _the procedural impediment. If the questioﬁ whether Peﬁry error is amenable to
harmless-error review is iﬁlplicated in a sufficient number of cases to justify this Court’s review,
fhjs Court should address the issue only in a case in which the ﬂefense of harmless error was

properly raiéed, presented, and resolved so as to be dispositive of the Penry claim before the

Court in that case.

1 Judge Stewart’s opinion also indicates that Petitioner has waived the harmless-error defense.
See Nelson, 472 F.3d at 314 (“The State advances this harmless-error theory for the very first
_ time on en banc rehearing in a discussion that consumes less than a page of its brief; it did not
argue the applicability of harmless error before this court during Nelson’s original habeas appeal,
before the Supreme Court on certiorari review, or before this court when we initially
reconsidered Nelson’s habeas appeal on remand in light of Tennard”). '
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(rb) Petitioner fails to separately challenge that it has walved the harmless-
error defense, and the lack of any compelling justification for
overlooking Petitioner’s waiver mdependently supports the judgment
below.

The petition for writ of certiorari offers no explanaﬁon for the State’s failure to raise its
haﬁﬁless-error defense until more than a c_iacade after Mr. Nel;on presepteci his Penry claim. MTr.
Nelson raised the Penry claim in his direct appeal of his com_fici:ion apd séntepcé, and the Texas
Court of Criminél Appeals Ifejet:téd the claim on the merits. Nelson v. Texas, 864 S.W.2d 496
(Tex. Crim. App. -199_3). Mr. Nelson also raised the claim in his state collatera,i attack of his
sentence, and the claim was Iikewise réjected on the mprits. lEx parte Nelson, No. 49,866-01
(Tex. Cdm. App. 2001). ' Mr. Nelson pursued hls Pemy claim on federal habeas, whmh was first
re] ected by the Court of Appeals in 2003 on the merits followmg the court’s grant of a Certlﬁcate
| of Appealability. Nelsorn v. Texas, 77 Fed. Appx. 209 (Sﬂ’ Cir. 2003-). This Court subsequently
_ .retumed the Penry claim to the Court of Appeéls for further consideration in light of Tennard v.
Dretke, 542 U.S. 274 (2004). The Court of Appeals againdeniedr_elief last year. Nelson v.
Dretke, 442 F.3d 282 (2006). “ -

Despite filing numerous, extensive pleadings regarding Mr. Nelson’s Penry claim in poth
state and federal court over a thirteen year period, including twice in the Court of A.ppeals. for the
Fifth Circuit, Petitioner had never argued or suggested prior to en banc reviéw that relief sho_uld
be demed on the ground that the Penry error in Mr Nelson’s case could be deemed harmless.
Only after the Court of Appeals decided sua sponte to rehear Mr Nelson 8 Pemy claim en banc
did Petitioner asseﬁ for the very first time that the Penry error could be deemed harmless. Even -
then, Peﬁtioner’.s_ briefing on the issue wasl curSory; conclusory, and without any substantial

discussion of the law or facts supporting such a defense. See Nelson, 472 F.3d at 314.
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| The federal courts have consistenﬂy and uniformly held that the defense of ﬁarmless error
is waived if not timely raised and properly presented. | Se'e,. e.g., Sanders v. Cotfoﬁ, 398'F.3d 572,
5.82 (7th-Cir. 2005) (“Respondent also argues that any error in the Jury instructioné was harmless
| i ‘However, the Respondent did not make this argument in the district court, so it is
wai\fed"’);. United States v. Cacioppo, 460 F.3d 1012 (8th Cir. 2006) (“the Government did not
argue that tﬁe alleged instruction error was harmless, and the failure to do so waives any right to
_s_uch review”); Lam v. Kelchner, 304 F.3d 256, 269 (3rd Cir. 2002} (“The first ﬂaw in the.
Commonwealth’s harmless error argtiment i.s- that it waé never raisé’d before the District Court
and was therefore Waived.’”); see also 2 Randy Hertz & James S. Liebman, FEDERAL HABEAS
- CORPUS PRACTICE & PROCEDURE § 31.2, at 1512 & n.1 (5th .Ed'. 2005) (“Like other defenses to
hé.beas corpus relief, the ‘harmless‘ error’ obstacle does not aﬁse unless the State asserts it; the
state’s failure to do so in a timely and unequivbcal fashion waives the defense.””). Moreover,
even when the State raisés the defense of harmless error, its féilure to provide the court with a
thoroﬁgh account of the recérd to facilitate harmless-error reyiew independently justifies an
appellate court’s rejection of the harmlessAerror defense. See, e.g., United States v. Vega Molina,
407 F.3d 511, 524 (Isf‘ C1r 2005) (where State made no substantial effort to ‘explain ﬁhy
constitutional errors wéré harmless, “we chobse not t§ do the gove@ent’s homework™).
Although some courts have determined that federal appellate courts retain discretion to overlook
waivers of the harmless-error defense in limited circumstances, see, e.g., Unifed States v. Torrez-
Oﬁega, 184 F3d 1128, 1136 (10th Cir. 1999) (discussing factors for exercising discretion to
overlook state’s waiver of harmless-éfror arg'urrient), Judge Dennis’s concurring opinion in this
case emphaﬁcally concluded that such discretiénary power should not be ekercised to excuse the

 state’s waiver here, especially in light of the substantial record in this case. Nelson, 472 F 3d at
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332 (Dennis, .T.‘, cqncum'ng in the judgment) (“it is clear that this is not a case in which we
should exercise our ‘discrétion to overlook the wﬁvef’ as “[t]he 'racor& in. Nelson’s 'casé is
-substantial aﬁd the issues are complex”). Given that Pe_ti;ioner oﬁeré no argument, much less
any ﬁefsuaé.ive one, for this Cqutt to review the unexceptiOnal conclusion that Petitioner waived
any claim of hérnﬂess en‘or; this Coﬁrt is not in a position to use this case as a vehicle for-
deciding whether ‘Pemy-enor can be deemed harmiess) 14

| C. Petitioher‘offers no reasons why this Court sﬁou_ld.expend ité limited

resources addressing an issue peculiar to a statute that was repealed
more than fifteen years ago and that has no practical significance
either within or outside of Texas.

Evenlif the quee;.tion whether Penry error is amenable to harmless-error review were
properly raised and presented in this ‘ca‘se, the question is not worthy of this Court’s review.
_ Petitioner’s sole argument for the exercise éf this Coﬁr_t’s review is that the loWer court in this
case was wrong to withhold harmless—erfor review. Sée, e.g. Petition at' 27 (“[t]he court of
appeals misapplied this Court’s precédents”).' Apart from identifying what it perceives to be
error, Petitioner offers literally no grounds wh.ylthis Court should spend its limited resources
addressing the is_sug:. It is axi_omatic that this Court is not in the bus'iﬁess of merely “cbrr._ecting
error,” and that principle is especially compelling in the context of this litigation. See, e.g., Watt

v. Alaska, 451 USs. 259, 275 n.5 (1981) (Stevens, I, concurring) (“The possibility that a lower

CCA violated federal law because the CCA misread this Court’s resolution of his Penry claims '

* in Smith v. Texas, 543 U.S. 37 (2004). Petitioner Smith renounced any reliance on the

‘proposition that Penry claims are immune from harmless-error analysis, see Smith’s Petition for
Writ of Certiorari at 35 n.12 (“because ... petitioner suffered harm under any standard, this Court
need not resolve whether Penry II error falls within the class of claims exempt from harm
analysis”). This Court, in reversing the CCA, accordingly did not address or decide whether
harmless-error principles are applicable to Penry claims. Smith [T, 550 U.S. at - (“In some later
case, we may be required to consider whether harmless error review is ever appropriate in a case
with ‘error as described in Penry v. Lynaugh, 492 U.S. 302 (1989). We do not and need not
address that question here.”) (Souter, J., concurring). '
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court may‘ have incorrectly decided a federal question is, of (ﬁourse, a _rélevant factor when this
Co‘urt decides whether to exercise its disc‘retionaryr certiorani Jurisdiction,” but the Court’s
certiorari jurisdiction “is designed to serve purposes broader than the correction of error in
particular cases ....") The universe of Penry claims is necessarily a quite limited one given that
Pemy.err'or is found only in Texas death penalty cases litigated under the Texas death sentencing
statute that was repealed more than ﬁﬁ_:een years ago. Texas death réw inmates sentenced under
~ that statute constitute a distinct and dwindling 'mh_lority of those currently oﬁ Texas’s death row,
.and o_nly‘ a small fraction of those inmates are litigati_ﬁg Penry claims within ﬂ:_xc Texas or federal
.courts. Some of those inmatés have claims under both Penry I and Penry II, and this case —
because it does not involve a nullification Vinstrucjtion — would not bé a suitable vehicle for
| assessing whether béth Penry I and Penry II claims are amenable to harmless error principles.
Moreover, the que.sﬁor‘l whether Penry claims should be subject to harmless-error
analysis is a highly-technical, statute-specific iﬁquify'. Unliké other claims regarding a denial of
individualized sentencing, see, e.g., chkert v. Ohio, 438 U.S. 536_ (1978); Eddlings v. Oklahoma,
455 1].8. 104 (1982), the harm stemming from the inadequacy of the former Texas special issues
in particular cases is not typically limited to a jury’s- failure to consider particular mitigating _
'evi_dence. - Penry error generally also involves, as in this case, the troubling fact that a
de.fen_dant.’s -mitigating evidence (such as difficult background .or mental illnéss) w-i‘ll. bé
considered exclusively as aggravating, thus énhancihglrather than undermining the likelihdod of |
a death sentence. This possibility was especially worrisome under the repealed Texas statute
: because, unlike Iﬁost other capital jurisdictioﬁs; Texas required juries to ﬁpd that defendants
woulci be dangerous in the ﬂJturé as a prerequisite to sentencing them ta death. As a result, the

" failure of the former special issues to ensure meaningful consideration of a defendant’s
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mitigating evidence often prompted defense counsel to withhold or present differently mitigating

evidence that might well have persuaded jurors to return a sentence less than death. Cf. Brewer, .

1.27 S. Ct. at 1710 (ncrting that Brewer’s counsel, “[a]s a result of a strategic decision,” “neither
secured nor presented any expert psychological or psychiatﬁc testirriony” about Brewer’s
| ~condition). In such circumstances, the trial relcord will ‘not offer a reliable basis for éécertaining
“ whether properly-instructed jurors would have delivered the same scnteﬁce, because much of the
defendant’s evidence will have been withheld or skewed in its presentation because of the
defective instructions and the refusal 6f the trial court to modify them; In this respect, Penry
- error often distorfs the record that would ordinarily serve as the basi_s for har_mlesé-efr‘or fevieﬁr.
.Thus in cases involving Penry error, evaluation of whether the error prejudic';ed fhe defendant
emphatically does require difficult i 1nqu1r1es concerning matters that might have been, but were
not, placed in evidence. Contra Petition at 29 (‘Eva,luatlon of Whether the error prejudiced the
defendant thus does not require any difficult i inquiries concerning matters that might have been,
But were not, p_laced in evidence.”) (quoting Rose v. Clark, 478 U.S. 570, 579-80 & n.7 (1986)).
The absence of any compelling need for this Court to review‘lil:his'issue is also apparent
from tine fact that the issue has never before come to this Court in the eighteen yéﬁrs since it
decided Pémy.- Literally hﬁpdreds of inmates have litigated Penrj/' éiaims in state and federal
court, and the absence qf any litigafion concerning the aﬁpropriaxeness of harmless-error analysis
j suggeéts strongly that the issue is rarely contested of dispositive in the cases that have moved
throﬁgh the system. It would be an odd and unwarranted expenditure of this Court’s resources to

éddress a collateral issue respecting Texas’s repealed statute given that the issue has surfaced

only after virtually all of the inmates sentenced under that statute are no longer on Texas’s death

row,
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Finally, Judge StéWart’s opim'on' for eight 6f the seventeen judges of the en banc Court of
' Ap.peals ﬁghtly concludes that Penry claims are not amenable to harmless-error analysis. First,
as indicated supra, the failure of the sbecial issﬁes to peﬁiﬁt meaningﬁll consideration of
" mitigating evidt_ence distorts the prcsentatioh of such evidence at trial, especially because of its
| aggravating potentiall under the dangarousness special issue; thus, in cases involving Penry error;
the defect in the senténcing instr‘uctioné undermines the entire proceéding, resulting in an
incomplet¢ and inadequatg record on which to assess the harmfulﬁess of the inadequacies of the
specié.l issues. S-econd, Penry erro‘r oceurs only if a reviewing court determines- that there a
“reasonable likelihood that the jury believed that it was not permitted to consider” mitigating
evidence, Boyde v. California, 494 U.S. 370 (1990). This .Court has recently noted that the
Texas cdurts themselves have recognized that the Boyde inquiry eﬁtails a finding of harm. See
Smith II, 550 U.S. at ___ (“The Court of Criminal Appeals éxplained in its recent decision in
Penry v. State, 178 SW.3d 782 ‘(2005), that oncé_ a sta_te'-habeas petitioner establishes "a‘
reasonable likelihood that the jury believed that it was not permitted to consider’ some mitigating
evidence, he has shown that the error was not harmless and therefore is grounds for reversal.”)
(internal citation onﬁtted). Thll'd coﬁtrary to Petitioner’s a;gument,- Penry error is not
. coniparable to individualization error in. cases in other states where a jury Eas directly answered
.the mndémeﬁtal question whether the defendant should suﬂ'er-cieath., Under the former Texas

| special issues,_ a jury’s verdict may not represent a. judgmenf -that death isr the de.served
punishment in light of the defende;nt’s moral culpabi:Ility' — particularly where, as here, the
~ prosecutor fepeatedly urges jurors to take the narrowest possible view of those inqqin'es. In tﬁe

~ absence of a jury’s judgment that death is aﬁpropﬁate, the deference to the verdict presupposed
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by harmless-error analysis is.l.lnjustiﬁed, because there is no link between the jury’s verdict and
the ultimate question whether a defendant’s moral culpability requires a sentence of death. |
CON CLUSION

"The en banc Court of Appeal_s’ decision in Nelson and this Couﬁ’s subsequent decisions
. in Abdul-Kabir and Brewer embrace a united vision of the scope of Penry I. All three decisions
-recognizé that the Eighth Amendment requires “méanin’gﬁil consi-deration”.‘o_f a defendant’s
mitigé.ting evidence and that the failure of the CCAV to implement this principlé was objectively
unreasonable after Penry I Accordingly, further review of this _issue by this Court is
: unnecessar& and unjustified, | -

Nor does P.'ctitioner persﬁasively defend its cail for this Coutt to decide whether Pémy
claims are amenable to harmless eﬁor review. The crulcial-vote supporting the er banc court’s
refusal to apply harmless error analysis.to Mr. Nélson’s Penry I claim rested on Petitioner’s
waiver of that mguﬁent, which Petitioner offers no reason for this Court to overlook. In view of
the absence of 2 majority dpinion addressing whether Penry error is amenable to harmléss error
analysis, as well as the insigniﬁcance of that issue at this point in time given Texas’
abandcnme.nt of its pre-1991 sentencing format, this question likewise does not'meri,t review by

this Court in this case and in any event was decided correctly below.

- Re ectfully subrmM//
KWK _
' P.O. Box 50123

Midland, Texas 79710
(432) 682-1522

.Th,e Court should deny certiorari .

* Counsel of Record, for Respondent
Member, Supreme Court Bar
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