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[
QUESTION PRESENTED

Does the Fourth Amendment prohibit a policy that in all
instances requires a strip search of al juveniles brought to a
juvenile detention facility without regard to individualized
considerations, such as the individual’s circumstances, the
alleged offense, or whether individualized suspicion exists

to believe that the juvenile is carrying or concealing weagpons
or contraband?



i
PARTIES TO THE PROCEEDING

The petitioners are Jodie Smook, individually and on
behalf of the class of al persons who, when they were under
the age of eighteen years, were charged with minor offenses
from November 1, 1997 to a date to be set by the Court, or
were charged with non-felony offenses from April 16, 1999
to a date to be set by the Court, and were, pursuant to
Minnehaha County Juvenile Detention Center (“JDC”)
policy, strip searched at the JDC. The respondent is
Minnehaha County, South Dakota!

1. Individual defendants Jim Banbury, the former director of
the JDC, and Todd Cheever, the current director, are not respondents
to this Petition.
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1
PETITION FOR A WRIT OF CERTIORARI

Petitioners respectfully petition for a writ of certiorari
to review the judgment of the United States Court of Appedls
for the Eighth Circuit in this case.

OPINIONS BELOW

The opinion of the Court of Appeals for the Eighth
Circuit isreported at 457 F.3d 806 (8th Cir. 2006). Petitioners
Appendix (“App.”) l1la-20a. The district court’s orders (1)
granting petitioners’ motion for partial summary judgment
and denying respondent’s motion for summary judgment is
reported at 340 F. Supp.2d 1037 (D.S.D. 2004), App. 40a-
67a, and (2) denying respondent’s motion for reconsideration
isreported at 353 F. Supp.2d 1059 (D.S.D. 2005), App. 21a-
39%a.

JURISDICTION

The Court of Appeals entered its opinion on August 9,
2006, and denied a timely petition for rehearing on September
27, 2006. App. 68a. On December 6, 2006, Justice Alito
signed an order extending the time for filing this Petition up
to and including January 25, 2007. App. 06A556. This Court
has jurisdiction pursuant to 28 U.S.C. § 1254(1).

CONSTITUTIONAL PROVISION INVOLVED

The Fourth Amendment to the United States Constitution
provides:

The right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon
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probable cause, supported by Oath or affirmation,
and particularly describing the place to be
searched, and the persons or things to be seized.

STATEMENT OF THE CASE

Prior to September 1999, the Minnehaha County Juvenile
Detention Center’s (*JDC”) written policy required staff to
conduct strip searches of all juveniles regardless of the reason
they were brought to the JDC, regardless of whether the
juvenile was to be admitted to the JDC, and regardless of
whether reasonable suspicion existed to believe that the
juvenile possessed weapons or contraband. Specifically, the
policy required a JDC staff person to escort the juvenile to
the JDC’ s shower room and to instruct the juvenile to remove
al of his or her clothing, including undergarments. The policy
then required the JDC staff person to conduct a thorough
visual inspection of the juvenil€s naked body. The juvenile
was required to comb through and, if necessary, lift his or
her hair and to turn around to expose al parts of the body.
The juvenile was then required to take a shower in full view
of the JDC staff.

The JDC, which serves fourteen counties in the southeast
portion of South Dakota, has both secure and non-secure
rooms to house juveniles; the non-secure area is intended to
house juveniles during short-term stays at the JDC.2 The
JDC's universa strip search policy applied to al individuals

2. Juvenileswho are brought to the JDC fall within one of three
categories: (1) children who are abused or neglected; (2) Children
in Need of Supervision (“CHINS"), e.g. runaways, truancy,
unamenable, liquor violations, see S.D. CopiFieEp Laws § 26-8B-2
(2006); and (3) juveniles categorized as delinquents, which includes
juveniles charged with offenses ranging in seriousness from curfew
violations to murder. Juveniles who are abused and neglected are
never admitted to the JDC. They are not members of the petitioner
class.
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brought to the JDC, regardless of whether or not the
individual was to be admitted to the secure or non-secure
portion or not admitted at al. In practice, however, &fter the
non-secure area was built in 1998 or 1999, some JDC staff,
contrary to JDC policy, modified the strip search procedures,
on an ad hoc basis, for some of the juveniles who were going
to be in the non-secure area for less than a half hour.3
Specifically, some JDC officers visually inspected some of
the juveniles while the juvenile stood naked except for
undergarments. This is the type of search that a JDC officer
conducted on the class representative, Jodie Smook.

On August 8, 1999, Smook, then sixteen years old, and
three female friends were arrested by the Sioux Falls City
Police Department after their car broke down, and were
charged with violating curfew. The police transported Smook
and her friends to the JDC. Shortly after her arrival at the
JDC, Smook was taken into arestroom and ordered to remove
her clothes. She was permitted to remain in her bra and
underwear while she was searched. During the search, Smook
was crying and emotionally upset. The JDC staffer lifted
Smook’s arms and looked under them, as well as between
her toes and through her hair. No contraband of any kind
was found on her person or in her clothes. Smook was then
allowed to get dressed, and was returned to a bench to await
her parents, who arrived shortly thereafter and took her home.

In September 1999, after Smook complained about the
strip search policy to the Sioux Falls daily newspaper, the
Argus Leader, the IDC revised its policies regarding searches.
The new policy provides that a juvenile brought to the JDC
for minor offenses (i.e., curfew, petty theft, or liquor

3. In June 1999, then-Director Jim Banbury discovered this
practice and reemphasized to the JDC staff the importance of strip
searching every juvenile who was brought to the JDC and issued a
directive regarding the mandatory nature of the strip search policy.
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violations), or as a Child In Need of Supervision (“CHINS’),
is to be given a two-hour grace period during which JDC
staff attempt to locate an appropriate adult to take custody
of the juvenile before a strip search is conducted. If a parent
or guardian agrees to pick up the juvenile within the two-
hour time frame, a JDC staff member is to conduct an
“inventory search,” which involves having the juveniles
remove bulky clothing and shoes, turn out their pockets, roll
up their pant legs, and pull down their socks. The JDC staff
person then conducts a visual search of the juvenile. If the
JDC staff member believes there is reasonable suspicion that
the juvenile is in possession of contraband following the
inventory search, the staff member must complete a
Reasonable Suspicion Assessment Form prior to conducting
a strip search. If the JDC staff cannot reach the juvenile's
guardian or the guardian refuses or fails to take custody
within two hours of the juvenile being brought to the JDC,
that juvenile is admitted to the JDC. All juveniles admitted
to the JDC, whether to the non-secure or the secure unit, are
subjected to a strip search by a JDC staff member without
any individualized consideration.*

In this class action, petitioners challenge this policy and
practice of strip searching juveniles who are brought to the
JDC for minor or non-felony offenses, without individuaized
suspicion. The class of petitioners consist of the following:

All persons .. . who, when they [were] under the
age of eighteen years, were charged with minor

4. In February 2000, the South Dakota legislature passed S.D.
CopiFiED LAws § 26-11-1.1 (2006), which providesthat “No person
under the age of eighteen detained solely for curfew violation may
be strip-searched.” Thereafter, the JDC again amended its policy:
“When ajuvenileis brought to JDC and the ONLY chargeis curfew
violation he/she CAN NOT [sic] be strip searched, unless there is
probable cause to do so.” For juveniles charged only with violating
curfew, the most recent JDC policy requires JDC staff to conduct
only an inventory search and allows a strip search only after
completion of a reasonable suspicion form.
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offenses® from November 1, 1997 to a date to be
set by the Court or were charged with non-felony
offensesfrom April 16, 1999 to a date to be set by
the Court, and were, pursuant to JDC policy, strip
searched at the Minnehaha County Juvenile
Detention Center.

App. 45a (emphasis added).
District Court Opinions

The jurisdiction of the district court was invoked under
28 U.S.C. 8§ 1331. Petitioner class challenged JDC'’s strip
search policy, pursuant to 42 U.S.C. § 1983, as being in
violation of the Fourth and Fourteenth Amendments. In
finding the JDC'’s strip search policy unconstitutional, the
district court relied on the balancing test set forth in Bell v.
Wolfish, 441 U.S. 520 (1979).6 App. 48a. The district court
followed the unanimous holdings of the United States courts
of appeal, including the Eighth Circuit, that had found
unconstitutional “jail or prison policies alowing or requiring

5. The term “minor offenses” includes the offenses of petty
theft, liquor violations, being arunaway, and curfew violations. The
term “non-felony offenses’ includes the offenses of unamenable,
truancy, window peeking, tobacco, driving while revoked, contempt
of court-CHINS, contempt of court-delinquent, disturbance of school,
damage to private property, damage to public property, false
impersonation, delinquent probation violation, delinquent violation
court order, CHINS probation violation, CHINS violation court order,
unlawful occupancy, failure to appear, and disorderly conduct.
App. 46a

6. Thedistrict court also granted Minnehaha County’ s motion
for summary judgment on petitioners’ claim that the JDC’ s policy of
questioning juveniles about their religious affiliation and other
personal matters was a violation of petitioners’ right to privacy.App.
65a-66a. Petitioners did not appeal this ruling to the Eighth Circuit,
and it is not before this Court.
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persons arrested for traffic or other minor offenses to be strip
searched in the absence of individualized reasonable
suspicion that the arrestee is carrying or concealing a weapon
or other contraband.” App. 50a.

The district court rejected Minnehaha County’s
arguments that the strip searches were necessary to detect
abuse and neglect, reasoning that although JDC staff have
an obligation to report indications of abuse, see S.D. CobiFiED
Laws § 26-8A-3 (2006), they do not have an affirmative duty
to detect abuse and neglect, let alone in such an invasive
manner. See App. 53a. The court aso rejected Minnehaha
County’s argument that the searches of juveniles were
reasonable administrative searches undertaken to protect
those in the JDC's custody as well as JDC staff because the
record did “not demonstrate that the incidence of smuggling
weagpons or contraband into the JDC is more than minimal.”
App. 54a

The district court concluded that “minors charged with
minor or non-felony offenses may be subjected to a strip
search only if JDC officials possess a reasonable suspicion
that the individual minor is carrying or concealing a weapon
or other contraband.” 1d. at 55a-56a. Furthermore, refusing
to draw the line of constitutionality at “whether the person
being searched is completely nude or nearly nude,” the district
court held that Smook’s search in particular also violated
the Fourth Amendment. Id. at 58a-59a.

Thereafter, Minnehaha County requested the district
court to reconsider its ruling based upon N.G. v. Connecticut,
382 F.3d 225 (2d Cir. 2004). On January 20, 2005, the district
court denied Minnehaha County’s motion for reconsideration,
rejecting its newly raised contention that the government “has
a higher governmental interest in protecting the security of
juvenile detainees than it does in protecting adult detainees.”
App. 21a-22a, 27a, 39a. The court found that “officials in
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charge of a juvenile detention facility and an adult prison or
jail have the same security concern: assuring that weapons
and other contraband are not introduced into the secure
facilities” 1d. at 27a. The court again rejected Minnehaha
County’s assertion that strip searches are necessary to detect
abuse and neglect. The court reasoned that Minnehaha County
does not have a duty to detect abuse and neglect, and even if
it did, there was no evidence in the record that JDC staff
could not rely on afar less invasive search to detect abuse or
neglect, and that Minnehaha County failed to address the
harm inflicted on juveniles by the strip search, especially on
abused or neglected children. See id. at 31a. In sum, the
district court rejected Minnehaha County’s attempt to justify
the searches on the basis of in loco parentis because of the
JDC’'s “law enforcement role with the goal of ferreting out
crime and collecting evidence to be used to prosecute the
juveniles admitted to the JDC.” Id. at 30a.

Decision of the Eighth Circuit Court of Appeals

On August 9, 2006, the Court of Appedls for the Eighth
Circuit reversed the district court’s decision, holding that
(1) Smook’s strip search was reasonable under the Fourth
Amendment; (2) the individual defendants were entitled to
qualified immunity; and (3) the class lacked standing to seek
injunctive relief.” Id. at 1a-20a. In analyzing Smook’s Fourth
Amendment claim, the court relied upon the “special needs’
test set forth in Board of Education v. Earls, 536 U.S. 822,
829 (2002). See App. 7a. “To determine whether a ‘special
needs’ situation justifies a search without individualized
suspicion, a court must undertake ‘a fact-specific balancing
of the intrusion ... against the promotion of legitimate
governmental interests’” App. 7a (quoting Earls, 536 U.S.
at 830).

7. Petitionersare not seeking certiorari asto the Eighth Circuit’s
holding that the individual defendants are entitled to qualified
immunity or that the class lacked standing to seek injunctive relief.
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In applying the “special needs’ balancing test to the facts
of the case, the court relied amost exclusively on the Second
Circuit's opinion in N.G. Specifically, the court emphasized
the state's interests in performing such searches, as set forth
in N.G.:

(1) the State has “an enhanced responsibility to
take reasonable action to protect [children] from
hazards resulting from the presence of contraband
where children are confined”; (2) a strip search
serves “the protective function of locating and
removing concealed items that could be used for
self-mutilation or even suicide”; and (3) a strip
search may “disclose evidence of abuse that
occurred in the home, and awareness of such abuse
can assist juvenile authorities in structuring an
appropriate plan of care.”

App. 8a-9a (quoting N.G., 382 F.3d at 236). The court
ostensibly balanced these state interests against Smook’s
interest, which it thought not to be as strong as the plaintiffs
cdamin N.G. because she was permitted to remain in her bra
and underwear, and concluded the following: “In light of the
State’s legitimate responsibility to act in loco parentis with
respect to juveniles in lawful state custody, we conclude that
after weighing the special needs for the search against the
invasion of persond rights involved, the balance tips in favor
of reasonableness.” Id. at 10a.

On purportedly jurisdictional grounds, the Eighth Circuit
declined to rule on the class's facia challenge to the JDC's
universal strip search policy. Id. at 16a-17a.
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REASONS FOR GRANTING THE PETITION

At issue is the universal policy and practice requiring
that every juvenile brought to the JDC be subjected to a strip
search — the most invasive of al searches® These notorioudy
invasive searches are conducted on every juvenile without
regard to the nature of the offense, the juvenile’s criminal,
social, medical, or psychological history, the juvenile’s
demeanor, the availability or results of any other preliminary
or less invasive search, such as a pat down search, or any
reason for thinking that the juvenile might be carrying
contraband. In short, these juveniles were strip searched
without any regard to who they were, what they may have
done, or how and why they were brought to the JDC.

Despite the scores of cases applying probable cause and
reasonable suspicion standards, or demanding a careful
balancing of governmental interests against the individual’s
privacy interests, the policy and practice at issue here literally
forbids such an evaluation. The Eighth Circuit’'s decision is
also flawed because it misapprehends the critical privacy
interest involved. Furthermore, it ignores the lack of a record
establishing the need for the searches or the efficacy of the
searches in meeting Minnehaha County’s needs, instead
blindly relying on the doctrine of in loco parentis Worst of
al, the court gives no attention to what is reasonable in light
of the plethora of less intrusive but equally effective search
aternatives. In so doing, the decision below is at odds with
the ten circuit court opinions to consider a policy of strip
searching adults arrested for minor offenses and a circuit
court opinion considering such a policy as applied to
juveniles.

8. The JDC has since modified its policy to require reasonable
suspicion prior to strip searching juveniles charged with minor
offenses or CHINS who are picked up by a guardian within two
hours, and those charged only with a curfew violation.



10

This split in the circuits on an issue of national
importance requires review by this Court. The lack of
uniformity on this important constitutional question creates
a dilemma for detention officials throughout the country.
Those officials are charged with the difficult task of
administering a juvenile detention system in which over
2 million juveniles are arrested every year. OrFr. oF JUVENILE
JusTice & DEeLINQUENCY PRrREVENTION, DepP’'T oF JUSTICE,
SraTisTicaL BriEFiNng Book, available at http://ojjdp.ncjrs.gov/
ojstatbb/crime/qa05101.asp. It is imperative that the law is
clear regarding this most invasive of searches so that
detention officials across the country have a clear
understanding of the balancing standard, in which bright line
rules such as the JDC’s policy are rarely, if ever, appropriate.
This is particularly important given that it is children, the
most vulnerable members of society, who are being subjected
to the fear, indignity, humiliation, and degradation of these
searches. See Justicev. City of Peachtree, 961 F.2d 188, 192
(11th Cir. 1992); Doe v. Renfrow, 631 F.2d 91, 92-93 (7th
Cir. 1980).

. Certiorari Is Necessary Because the Decision Below
Creates A Significant Circuit Split With the Decisions
of Ten Courts of Appeal Finding Universal Strip
Search Policies To Be Unconstitutional.

In its decision below, the Eighth Circuit did something
that no Supreme Court case, and only one other circuit (the
Second Circuit),® had ever done — namely, adopt a bright line
rule that the Fourth Amendment allows universal strip
searches absent any individualized consideration, and also
in the absence of any meaningful consideration of a plethora
of less intrusive but equally effective alternatives. Moreover,
the Eighth Circuit took this position when no fewer than ten
circuit courts (including the Eighth and Second Circuits in

9. See N.G v. Connecticut, 382 F.3d 225 (2d Cir. 2004).
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prior decisions) had disapproved of such a bright line rule
when applied to adults. These ten circuit courts had
considered strip searches of adults who had been arrested
for minor offenses where the searches had occurred without
reference to the nature of the offense or any reasonable
grounds to believe that the individua possessed contraband.
Every one of these circuits held such policies and practices
to be unconstitutional. °

Significantly, the Eighth and Second Circuits opened a
circuit split on the constitutionality of strip searching
juveniles because the initia circuit to consider the question
correctly followed the analyses and reasoning in the adult
cases and required individualized considerations before strip
searches of juveniles would be allowed. In Justice, the police
ordered a juvenile detained for loitering and truancy to strip
down to her panties. 961 F.2d at 190. The Eleventh Circuit
recognized that a “detention center, police station, or jail
holding cell is a place ‘fraught with serious security
dangers.’” 1d. at 193 (quoting Bell, 441 U.S. at 559).
However, because strip searches are such a “serious intrusion
upon persond rights,” the court found that such searches had
to be “based upon reasonable suspicion to believe that the
juvenile is concealing weapons or contraband.” Id. at 192.
See also Floresv. Meese, 681 F. Supp. 665 (C.D. Cal. 1988)

10. See Wisonv. Jones, 251 F.3d 1340, 1343 (11th Cir. 2001);
Swainv. Spinney, 117 F.3d 1, 7-8 (1« Cir. 1997); Chapman v. Nichals,
989 F.2d 393, 396-97 (10th Cir. 1993); Mastersv. Crouch, 872 F.2d
1248, 1253-54 (6th Cir. 1989); Weber v. Dell, 804 F.2d 796, 802 (2d
Cir. 1986); Sewart v. Lubbock County, 767 F.2d 153, 156-57 (5Sth
Cir. 1985); Jones v. Edwards, 770 F.2d 739, 741-42 (8th Cir. 1985);
Gilesv. Ackerman, 746 F.2d 614, 617-618 (9th Cir. 1984), overruled
on other grounds by Hodgers-Durginv. dela Vina, 199 F.3d 1037
(9th Cir. 1999); Mary Beth G. v. City of Chicago, 723 F.2d 1263,
1273 (7th Cir. 1983); Logan v. Shealy, 660 F.2d 1007, 1013 (4th Cir.
1981).
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(holding unconstitutional universal strip search policy
towards detained juveniles applied by the Immigration and
Naturalization Service), rev'd on other grounds sub nom.
Reno v. Flores 507 U.S. 292 (1993).

Despite the unanimous agreement of the circuit courts
that individualized suspicion is necessary prior to strip
searching a person charged with a minor offense, particularly
with regard to juveniles, the recent Second Circuit decision
in N.G. and the decision below have effectively carved a
gaping hole into the Fourth Amendment by holding that the
“State's legitimate responsibility to act in loco parentis with
respect to juveniles’ replaced the need for individualized
suspicion.!* App. 10a. See also id. at 8a; N.G., 382 F.3d at
232.

Certiorari is, therefore, warranted under Supreme Court
Rule 10(a) because of the circuit split regarding the
circumstances in which the Fourth Amendment tolerates strip
searches of juveniles.

1. Certiorari isWarranted Because the Eighth Circuit’s
Decision Misapplies the Reasonableness Standards
Set Forth by This Court — and Virtually Every Other
Circuit Court.

The decision below misapplied and ignored crucial
factors required to be considered in applying the balancing
test to determine the reasonableness of the universal strip

11. In addition to disregarding ten circuit court opinions, the
court below aso ignored this Court’s holding that reasonable
suspicion is required in the far less invasive “stop and frisk”
investigatory stop of ajuvenile under Terry v. Ohio, 392 U.S. 1 (1968).
See Florida v. J.L., 529 U.S. 266 (2000); see also New Jersey v.
T.L.O.,469 U.S. 325, 337-38 (1985)(“ A search of achild’s personar
of aclosed purse or other bag carried on her person, no less than a
similar search carried out on an adult, is undoubtedly a severe
violation of subjective expectations of privacy.”) (emphasis added).
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search policy. Prior to the Second Circuit’s decision in N.G.,
382 F.3d 225, every court had applied the balancing test set
forth in Bell, 441 U.S. at 559, when evaluating the
reasonableness of universal strip searches of individuals
charged with minor offenses. In Bell, this Court
acknowledged that the test of reasonableness “is not capable
of precise definition or mechanical applicatior’” but “requires
a balancing of the need for the particular search against the
invasion of personal rights that the search entails.” 441 U.S.
at 559. The Court cautioned that “the scope of the particular
intrusion, the manner in which it is conducted, the
justification for initiating it, and the place in which it is
conducted” must all be considered. Ibid.

The court in N.G. rejected the Bell balancing test and for
the first time extended the “special needs’ exception to
juvenile strip searches. See N.G., 382 F.3d at 237-38. The
court below, following N.G., also applied the special needs
exception on the basis of the state's “legitimate responsibility
to act in loco parentis with respect to juveniles in lawful
state custody.” App. 10a. Under the special needs exception,
Fourth Amendment constitutionality is determined under a
balancing test that weighs “the competing private and public
interests advanced by the parties.” Chandler v. Miller, 520
U.S. 305, 314 (1997). The decision below misapplied the
“special needs” exception by attributing insufficient
importance to the dramatic level of the intrusion and
substituting the doctrine of in loco parentis for any real
analysis of governmental interests based on the record.*?

Regardless of whether the proper test for evaluating the
JDC's policy is the Bell v. Wolfish balancing test or the

12. Further, the court below utterly failed to consider petitioners
facia chalenge to the policy, ingtead choosing to “dismiss for lack
of jurisdiction that portion of the county’s apped regarding liability
for damages to the unnamed class members,” and remanding the
issue to the district court for further consideration. App. 16a-17a
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“gpecial needs’ balancing test, this Court has consistently
held that it is necessary to apply a balancing test under which
the competing interests are closely and meaningfully
examined to determine reasonableness under the Fourth
Amendment.*®* The broadly worded decision of the court
below permits universa strip searches of juveniles without
adequate recognition of the individual’s interest and based
exclusively on asserted, but wholly unsubstantiated,
institutional needs.

It is aso fatally flawed for two other reasons. Firgt, it
relies on the faulty reasoning that the Fourth Amendment
allows Minnehaha County to purportedly protect juveniles
by subjecting them to a highly intrusive and traumatic search
regardiess of the many less intrusive but equally effective
search methods available. This is a perversion of established
Fourth Amendment doctrine. It is nonsensical to conclude
that the states's duty to “take special care to protect those in
its charge,” N.G., 382 F.3d at 232, somehow justifies
subjecting children to an invasive, unnecessary, and traumatic
strip search. See In re Winship, 397 U.S. at 365-66 (“[C]ivil

13. This Court has applied the “specia needs’ exception in
ruling on less invasive searches of juvenilesin the school setting. In
that context, this Court has sometimes afforded a somewhat |ower
level of Fourth Amendment protection to juveniles, see Earls, 536
U.S. 822; however, lower courts have still held that school officials
must have reasonable suspicion prior to strip searching students.
See Phaneuf v. Fraikin, 448 F.3d 591, 597 (2d Cir. 2006); Renfrow,
631 F.2d at 92-93; M.M. v. Anker, 607 F.2d 588, 589 (2d Cir. 1979).
This lower level of congtitutional protection in the school setting
has been based, in part, on this Court’ s concern with requiring school
officials to educate themselves on the legal standards of probable
causein light of their primary duty of educating students. See T.L.O.,
469 U.S. at 342-43. Thisis not a concern in the juvenile detention
context, whichis staffed by law enforcement personnel who routinely
balance the safety of persons in the ingtitution against the individual
rights of the individuals in their custody.
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labels and good intentions do not themselves obviate the need
for criminal due process safeguards in juvenile courts.”);
Katherine A. James, Standard Operating Procedure: Take It
All Off, 44 Washburn L.J. 665, 685 (2005) (“Acts that lead
to this type of psychological damage cannot also logically
promote the welfare of juveniles.”).

Second, it flies in the face of the principle that the more
intrusive the search, the closer governmental authorities must
come to demonstrating probable cause for believing that the
search will uncover the objects for which the search is being
conducted. See Terry, 392 U.S. at 18 n.15. Morever, the court
below utterly disregards this Court’s repeated warnings that
bright line rules are to be avoided in the context of searches.
Cf. Ohio v. Robinette 519 U.S. 33, 39 (1996) (in applying
the Fourth Amendment’s reasonableness test, this Court has
“consstently eschewed bright-line rules, instead emphasizing
the fact-specific nature of the reasonableness inquiry”).

A. The evaluation by the court below of the privacy
interests at stake for the detainees conflicts with
every other circuit court.

In evaluating the reasonableness of the JDC's strip search
policy, the Eighth Circuit failed to recognize the extent to
which a strip search by a government officia intrudes upon
the privacy and dignitary interests at stake. This stands in
stark contrast to every other court that has considered the
“serious intrusion of persona rights’ represented by a strip
search. See Chapman, 989 F.2d at 395-396. Under either the
balancing test set forth in Bell, 441 U.S. at 559, or the
balancing test applicable in the “special needs’ cases, see
Earls, 536 U.S. at 830, a strip search is “an invasion of
personal rights of the first magnitude.” Chapman, 989 F.2d
at 395. Requiring individualized suspicion prior to strip
searching an individual charged with a minor offense has its
roots in the long-established principle that strip searches, as
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opposed to all other searches, “instinctively give[] [courts]
the most pause.” Bell, 441 U.S. at 558.

In Chapman, the Tenth Circuit evaluated the
constitutionality of a jail's policy requiring strip searches of
detainees charged with minor offenses, and stated,

[t]he experience of disrobing and exposing one's
self for visual inspection by a stranger clothed
with the uniform and authority of the state, in an
enclosed room inside a jail, can only be seen as
thoroughly degrading and frightening. .. . [S]uch
a search upon an individual detained for a lesser
offense is quite likely to take that person by
surprise, thereby exacerbating the terrifying
quality of the event.

989 F.2d at 395-96 (internal quotations and citation omitted).
See also Burns v. Lornager, 907 F.2d 233, 235 n.6 (2d Cir.
1990) (strip searches are “an extreme intrusion upon persona
privacy” and “an offense to the dignity of the individua”);
Jones, 770 F.2d at 742 (describing the strip search as
“intrusive, depersonalizing and distasteful”); Mary Beth G.,
723 F.2d at 1272 (strip searches are “demeaning,
dehumanizing, undignified, humiliating, terrifying,
unpleasant, embarrassing, repulsive, signifying degradation
and submission”).

The intrusion into the privacy, and the violation of the
dignity, of those brought to the JDC is greatly exacerbated
because they are juveniles. Courts have uniformly recognized
that juveniles are likely to be more traumatized than adults
by strip searches. See Justice, 961 F.2d at 192 (“‘[C]hildren
are especially susceptible to possible traumas from strip
searches'”) (internal citations omitted). As the courts have
long recognized, “It does not require a congtitutional scholar
to conclude that a nude search of a thirteen-year-old child is
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an invasion of congtitutiona rights of some magnitude. More
than that: it is a violation of any known principle of human
decency.” Renfrow, 631 F.2d at 92-93 (the strip search at issue
“exceeded the *bounds of reason by two and a haf country
miles’). See also Eddings v. Oklahoma, 455 U.S. 104, 115
(1982) (youth “is a time and condition of life when a person
may be most susceptible to influence and psychological
damage’). Even the Second Circuit in N.G. recognized that
“the adverse psychological effect of a strip search is likely
to be more severe upon a child than an adult.” 382 F.3d at
232. See alsoJames, 44 Washburn L.J. at 686 (“ Strip searches
paralyze and traumatize some children, and can lead to
psychological difficulties equivalent to those suffered by rape
victims.”).

This Court’s decisions have repeatedly limited the
“gpecial needs’ exception to instances “‘where the privacy
interests implicated by the search are minimal.”” Chandler,
520 U.S. at 314 (quoting Skinner, 489 U.S. at 624) (emphasis
added). The Court has also emphasized that the “special
needs’ exception should be limited to a “closely guarded
category of constitutionally permissible suspicionless
searches’ Id. at 308. Nonetheless, in extending the “special
needs’ exception here and in N.G., the Eighth and Second
Circuits incorrectly relied upon cases where the searches
(i.e., drug tests), were significantly less intrusive than an
“inspection by state officials of the plaintiff’s naked body.”
N.G., 382 F.3d at 241. See, e.g., Earls, 536 U.S. at 830
(student drug tests); Vernonia Sch. Dist. 47J v. Acton, 515
U.S. 646, 664-65 (1995) (same); Nat’'| Treasury Employees
Unionv. Von Raab, 489 U.S. 656, 679 (1989) (employee drug
tests); Skinner, 489 U.S. at 619, 634 (same); O’ Connor V.
Ortega, 480 U.S. 709, 728-29 (1987) (searches of public
employees’ personal papers); T.L.O., 469 U.S. at 347-48
(search of a high school student’s purse).
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In the present case, the state’s interest falls far short of
justifying something as invasive as a strip search, yet the
court below improperly avoided serious consideration of the
grave nature of the intrusiveness, summarily reecting it as a
concern.**

B. Thedecision by the court below is fatally flawed
for failing to consider less intrusive but equally
effective search methods when determining
reasonableness.

The unreasonableness of the JDC's strip search policy
is evident given the many less intrusive but equaly effective
alternatives that exist. Although Minnehaha County is not
obligated to use the least intrusive means possible, it has
made absolutely no showing that a strip search, rather than
other methods of searching, is necessary to adequately satisfy
its interests. The JDC could utilize a less invasive search,
such as a pat down or frisk search, or as its policy now
requires for some juveniles who will be picked up within
two hours, an inventory search, which involves a visual
inspection after the juveniles remove bulky clothing and
shoes, turn out their pockets, roll up their pant legs, and pull
down their socks. See Chapman, 989 F.2d at 397 (“jails can
meet the minimal security concerns they may have with minor
offenders by means of a less intrusive pat-down search”)
(internal citations omitted). Or the JDC could install a metal
detector. Another viable alternative is for the JDC to house

14. Thereisno basisin therecord or the caselaw for the Eighth
Circuit’ sstrange and unique treatment of a strip-to-underwear search,
as Smook was compelled to undergo, as qualitatively different from
anude strip search. See Justice, 961 F.2d a 190 (holding reasonable
suspicion necessary for strip search of juvenile down to her
underwear). Particularly for an adolescent, being forced by a stranger
to strip to her underwear, and to then be touched and examined by
that person, is atraumatic experience, as Smook testified.
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those charged with minor and non-felony offenses separate
and apart from those charged with more serious crimes,
especidly since the IDC's facility has both secure and a non-
secure areas. See Giles, 746 F.2d at 618. Moreover, the JIDC
may conduct strip searches where there is reasonable
suspicion, or even without reasonable suspicion if the
juvenile is arrested for offenses more serious than minor or
non-felony offenses.

As part of its overall misapplication of Fourth
Amendment law, the court below utterly failed to consider
these alternatives in evaluating the reasonableness of the
JDC’s poalicy.

C. The evaluation by the court below of the state's
need for the universal strip search policy is
contrary to every other circuit court.

The Eighth Circuit’s ruling ignores the plethora of court
of appeals cases that have addressed strip searches in a law
enforcement context, and provides insufficient justification
for why the state's interest outweighs the individua’s in this
particular juvenile detention facility context.’> For example,

15. Inrelying on in loco parentis, the Eighth Circuit failed to
consider that ajuvenile detention center isalaw enforcement facility,
akin to ajail or prison and that JDC officids are acting in a law
enforcement role when conducting the searches at issue. The district
court noted the inherent inconsistency of relying onin loco parentis
in the context of this“[h]arsh and potentially scaring” strip searching
of juveniles suspected of minor offenses. App. 25a. See Doev. Little
Rock Sch. Dist., 380 F.3d 349, 355 (8th Cir. 2004)(unconstitutiona
to conduct suspicionless searches of personal items of studentswhere
search can lead to criminal sanctions, “rather than acting in loco
parentis, with the goal of promoting the students welfare, the
government officias. . . are. . . playing alaw enforcement rolewith
the god of ferreting out crime and collecting evidence to be used in
prosecuting students.”).
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though the court below purported to follow N.G., a
comparison of the two decisions shows how badly the former
misapplied the Fourth Amendment’s balancing test. In finding
that the particular strip searches of the two plaintiffs were
constitutional, the two-member majority in N.G. relied on
the extensive history of both girls, which included mental
illness, suicide attempts, self-mutilation, sexual activity with
older men, drug and alcohol abuse, drug-peddling, and a
history of persistent truancy. See N.G., 328 F.3d at 237-38.
In contrast, the court below did not conduct any sort of
analysis as to the necessity of the strip search of petitioner
Smook.

1. The state's interest in detecting abuse and
neglect does not justify the JDC’s univer sal
strip search policy.

Both the Eighth and Second Circuits rely on the
purported need to detect abuse and neglect to justify the
constitutionality of the strip searches at issue. However, the
state’s interest in detecting abuse does not warrant a search
as invasive as the strip searches conducted here. Prior to the
decisonsin N.G. and Smook, there was no authority that the
state’s interest in detecting abuse and neglect “justifield] the
invasion of the minor’s persona rights involved in a strip
search.”® App. 53a.

Although the JDC saff are mandatory reporters of child
abuse, S.D. Cobiriep Laws8 26-8A-3, South Dakotalaw does

16. Tothe contrary, theruling below conflictswith the decisions
of the Second, Third, Ninth, and Tenth Circuitsthat require awarrant
or probable cause prior to strip searching a child in the course of a
child abuse investigation. See Tenenbaumv. Williams, 193 F.3d 581,
606 (2d Cir. 1999); Calabretta v. Floyd, 189 F.3d 808, 817-818 (9th
Cir. 1999); Franz v. Lytle, 997 F.2d 784, 791-792 (10th Cir. 1993);
Good v. Dauphin County Soc. Servs. for Children & Youth, 891 F.2d
1087, 1092 (3rd Cir.1989).
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not impose any duty upon, or expect, “mandatory reporters’
to detect abuse or neglect, only to report it once it is
discovered. See App. 53a. Further, Minnehaha County failed
to present any evidence whatsoever as to the efficacy of strip
searches in detecting child abuse!” see Earls 536 U.S. at
834, and the Eighth Circuit completely failed to weigh the
considerable harm a strip search inflicts upon the very same
children the policy purports to protect, those who are abused
or neglected.

2. The state€'sinterest in detecting contraband
does not justify a universal strip search

policy.

The Eighth Circuit’s view that the state has “‘an
enhanced responsibility to take reasonable action to protect
[children] from hazards resulting from the presence of
contraband where children are confined’” and to remove
“*concealed items that could be used for self-mutilation or
even suicide,”” and that these considerations justify a
universal strip search policy, directly conflicts with the
Eleventh Circuit’s ruling in Justice. App. 8a-9a (quoting N.G.,
382 F.3d at 236). In Justice, the court held that the state’'s
“considerations regarding contraband are the same whether
the detainee is a juvenile or an adult.” 961 F.2d at 193.
Furthermore, there is no evidence in the record (or other
reason to believe) that an adult would be less likely to attempt
to bring in contraband or to attempt to harm himself upon
admission to a detention facility. Regardless of the age of
the person detained, state officials have the same duty to
protect persons in the state's custody.

17. Although not considered by the court below, Minnehaha
County actually attempted to justify the strip search policy by
claming it was necessary to protect against unfounded claims of
abuse by detainees. This asserted judtification is not only without a
factud bads, it aso logicaly would justify strip searching adults in
custodly.



22

Similarly, the state's interest in deterring juveniles from
smuggling contraband is no greater than its interests in
deterring adults and is an insufficient basis to lessen the
Fourth Amendment rights of children. As with adults, “it is
common for children to be arrested unexpectedly and
confined immediately.” N.G., 382 F.3d at 243 (Sotomayor,
J., dissenting); see also Giles, 746 F.2d at 617 (“arrest and
confinement [] are unplanned events, so the policy could not
possibly deter arrestees from carrying contraband”). In
addition, the Eighth Circuit’s rationale presumes that
juveniles are well-versed in the detention center’s admission
policies, a presumption that has no justification in this record.
Juveniles cannot be deterred from attempting to smuggle
contraband when they lack the foresight to know they will
be arrested and if they are unaware that they may be strip
searched upon arrival at the JDC.

The Eighth Circuit’s analysis also conflicts with
precedent because it does not meaningfully evaluate the
state’s need for the strip search when considering the
reasonableness of the search. See Earls 536 U.S. at 834. In
striking down another universal strip search policy, the Ninth
Circuit stated that the “County has not demonstrated that its
security interests warrant the serious invasion of privacy
inflicted by its policy. The record reveds that the incidence
of smuggling activity at the ... [j]ail is minimal.” Giles,
746 F.2d at 617. Accord Mary Beth G., 723 F.2d at 1272.
Minnehaha County’s sole evidence as to the necessity of the
strip search is an affidavit from Todd Cheever, the current
director of the JDC, stating that: (a) juveniles “sometimes
attempt to introduce’ contraband into the JDC during intake;
and (b) there is a “large box of weapons and contraband
representing materials found on admittees over the years’ in
his office. App. 28a. From these statements there is no way
to evaluate the frequency, nature, or amount of any
contraband discovered, let alone whether a strip search was
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needed to discover it. The evidence also fails to establish
whether the contraband was seized from juveniles charged
with non-felonies, or was seized after strip searches based
on reasonable suspicion or based on the universal policy, or
whether strip searches were even involved in the seizure. In
short, there is no evidence in this record establishing the
JDC'’s need for this universal strip search policy. For these
reasons, the district court found Minnehaha County’s
evidence entirely unpersuasive. App. 28a.

It has also been established that a strip search cannot be
justified based upon some class members being housed in
the same area of the JDC as those charged with more serious
offenses:

the fact of intermingling [with other inmates]
alone has never been found to justify such a search
without consideration of the nature of the offense
and the question of whether there is any reasonable
basis for concern that the particular detainee will
attempt to introduce weapons or other contraband
into the institution.

Masters, 872 F.2d at 1254. Furthermore, the state’s interests
are greatly lessened with respect to the many class members
who, like Smook, were never admitted to the detention center,
but instead were promptly released to a parent or guardian.
A search is even more unreasonable in that context. See Ward
v. County of San Diego, 791 F.2d 1329, 1333 (9th Cir. 1986).

Similarly, the nature of the offenses with which the
detainees are charged does not justify extending fewer Fourth
Amendment protections in this case compared to the cases
involving adults. Not only are the juveniles in the petitioner
class charged with only minor offenses and non-felony
offenses, some of the juveniles are not charged with any



24

offense at al and are brought to the JDC for reasons such as
having run away from home or truancy. See, e.g., Jones, 770
F.2d a 740 (arrested for violating animal leash law); Giles,
746 F.2d at 615 (arrested for traffic violation); Chapman,
989 F.2d at 394 (arrested for driving with suspended drivers
licenses); Weber, 804 F.2d at 799 (arrested for false report).

Finally, the types of offenses for which the juveniles in
the petitioner class are brought to the JDC, like Jodie
Smook’s arrest for a curfew violation, are not ones
“commonly associated by [their] very nature with the
possession of weapons or contraband.” Logan, 660 F.2d at
1013. See also Giles, 746 F.2d at 618 (“offense was minor
and was related neither to drugs nor to weapons’). The only
time prior to N.G. that courts have authorized strip searches
without the need for particularized suspicion has been in
the context of adults convicted of felonies and confined in a
prison. See Bell, 441 U.S. at 560. In contrast to the present
case, the detainees in Bell were awaiting trial on serious
federal charges after having failed to make bond, were being
held in a facility fraught with security dangers, and were
searched after contact visits when contraband could have
been passed. See id. at 524, 529 n.40. None of these factors
is present here.

By adopting a bright line policy mandating the
indiscriminate use of intrusive, humiliating, and degrading
strip searches of juveniles, Minnehaha County closed its eyes
to the strong consensus of circuits across the country that
universal strip search policies governing arrestees do not pass
Fourth Amendment muster.

Certiorari is, therefore, warranted under Supreme Court
Rule 10(a) and 10(c) because the Eighth Circuit’'s decision
on this important question of federal law, which has not been
squarely addressed by this Court, conflicts with decisions
from this Court and from other circuit courts.
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CONCLUSION

For the reasons set forth above, the petition for a writ of
certiorari should be granted.
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Appendix A
COLLOTON, Circuit Judge.

Jodie Smook filed this action pursuant to 42 U.S.C.
§ 1983, “individualy and behdf of al other persons smilarly
situated,” aleging, among other things, that the policy of
the Minnehaha, South Dakota, County Juvenile Detention
Center (“JDC”) to “strip search[ ] minors without probable
cause” was unconstitutional. The complaint sought damages
and injunctive relief. After granting Smook’s motion for class
certification, the district court denied the defendants motions
for summary judgment on the search clams, and granted the
plaintiffs’ motion for partial summary judgment on those
clams. Defendants Jim Banbury and Todd Cheever, directors
of the JDC, appeal the district court’s denial of qualified
immunity, and Minnehaha County also appeals the court’s
denia of its motion for summary judgment. We reverse and
remand.

Smook’s complaint alleged that on August 8, 1999, when
she was 16 years old, she and three minor friends were
arrested by the Sioux Falls City Police Department after 11:00
p.m. for violating loca curfew laws. All four juveniles were
transported to the JDC. Smook alleged that as part of the
admission process at the detention center, she and each of
her friends were taken into a bathroom and “strip searched”
by JDC personnel. (Complaint, R. Doc. No. 1, at 3-4). In her
complaint, Smook asserted that the institution’s search policy
or practice was a violation of her right against unreasonable
search and seizure under the Fourth and Fourteenth
Amendments.
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The district court certified two classes of plaintiffs who:

when they [were] under the age of eighteen years,
were charged with minor offenses from November
1, 1997 to a date to be set by the Court or were
charged with non-felony offenses from April 16,
1999 to a date to be set by the Court, and were,
pursuant to JDC policy, strip searched at the
Minnehaha County Juvenile Detention Center.

(R. Doc. Nos.42, 78). One class was defined as individuals
in this category seeking injunctive relief; the other
encompassed individuals seeking compensatory and punitive
damages. The court further defined “minor offenses’ to
include petty theft, liquor violations, being a runaway, and
curfew violations, and defined “non-felony offenses’ to
include a litany of other specific non-violent offenses, such
as truancy, tobacco, contempt of court, disturbance of school,
and damage to public and private property.?

According to the written admission policy in effect at
the time of Smook’s arrest in 1999, when juveniles arrived
a the JDC for admission, staff members were to take them
to an intake area, to ask them to remove their personal items,
and then to conduct an interview while an admission form

1. Smook’s complaint also alleged that she was asked questions
about her religious beliefs and practices and “ ordered to answer those
questions.” (Complaint, R. Doc. No. 1, at 4). She alleged that these
questions invaded her privacy and impinged upon her rights to free
exercise of religion and freedom of association under the First and
Fourteenth Amendments. The district court certified two other classes
of plaintiffs in connection with these claims, but the claims were
later dismissed, and they are not at issue on this appeal .
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was filled out. A photograph was to be taken, and the juvenile
was to be given a wristband identification bracelet. The policy
then called for the juvenile to take a shower, during which
time a detention officer was to conduct a visual inspection
of the person’s body and a manual search of the person’s
clothes, including pockets and linings. The policy dictated
that searches should “only be conducted by members of the
same sex” and that “[t]he juvenile is not touched throughout
this procedure.” (Appellees App. at 60).

It is undisputed, however, that when Smook was admitted
to the IDC, she was not required to take a shower or to disrobe
completely. Rather, she was required to remove her outer
clothing so that it could be searched, but she remained clothed
in her undergarments in a private room with a female staff
member. One female JDC officia testified that she did not
recall ever asking a juvenile to remove her undergarments,
because “you can pretty much see what's there when they’'re
in undergarments.” (Appellants App. a 4). Banbury testified
to his belief that some staff were performing searches as
described in the written policy, while others were not.
(Appellees App. at 152).

In September 1999, the JDC admissions policy was
revised. One revision provides that when juveniles are
arrested on minor charges or detained as children in need of
supervision, the detention officias shal attempt for two hours
to contact a parent, and if the parent agrees to pick up the
minor, then the minor may not be searched or admitted to
the secure area of the facility. In addition, the JDC modified
the shower area by installing a screen that shields from view
all but the head, neck, and lower leg area of a showering
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youth's body. In response to a state law passed in 2000, which
provides that “[n]o person under the age of eighteen detained
solely for a curfew violation may be strip-searched,” S.D.
Codified Laws 8§ 26-11-1.1, the JDC also modified its policy
to disallow strip searches of such juveniles, unless the
detention officer first fills out a “probable cause” form
indicating why the search is warranted.

After discovery, the defendants filed a motion for
summary judgment, arguing that strip searches of juveniles
who were admitted to the facility was a reasonable
administrative procedure, and further asserting that even if
the searches were not constitutional, the defendant directors
of the IDC were entitled to qudified immunity. The plaintiffs
also filed a motion for summary judgment on their Fourth
Amendment claim, arguing that the undisputed facts
established that the policy of strip-searching all juveniles
without individualized suspicion was a violation of clearly
established constitutional law.

The district court denied the defendants’ motions for
summary judgment. The court concluded that the JDC’s
written search policy in effect in August 1999 was
unconstitutional and that the subsequent changes to the policy
did not cure the constitutional defects. (Mem. Op. and Order,
R. Doc. No. 116, at 11). The court also concluded that the
search of Smook in August 1999 violated her constitutional
rights. (d. at 14). The court further held that Banbury and
Cheever were not entitled to qualified immunity because it
was “clearly established for several years’ prior to the time
of the alleged violations that the Fourth Amendment
prohibited “the kinds of searches of which Plaintiff and the
class complain.” (d. at 15).
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The district court then granted partia summary judgment
for the plaintiffs on the Fourth Amendment claim. The court
identified three remaining issues relating to these claims:
“(1) what type of injunctive relief is appropriate in this case;
(2) what amount of monetary damages are appropriate and
how should the class members’ damages be determined;
(3) what should the ending date be for membership in the
first two classes certified by the Court.” (d. at 18).

After the district court entered its order, the defendants
filed a motion to reconsider based on a decision of the Court
of Appeals for the Second Circuit, N.G. v. Connecticut, 382
F.3d 225 (2d Cir.2004), which was filed shortly before the
district court granted partial summary judgment in favor of
the plaintiffs. The court in N.G. held that the disrobing and
visual inspection of two juveniles upon their admission to a
detention facility was not a violation of the Fourth
Amendment. Id. The defendants here argued that the
N.G. decision supported the constitutionality of the JDC
policy, and at least demonstrated that the ingtitution’s search
policy did not violate clearly established rights in 1999.
(Defs.” Mot. for Recons., R. Doc. No. 130, at 11-12). On
reconsideration, however, the district court reiterated its
holding that the searches violated the constitutional rights
of the minors, and that the law was clearly established prior
to the searches at issue. (Mem. Op. and Order, R. Doc. No.
140, at 12; Add. at 12).
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A.

We begin with the damages clam of the named plaintiff
and class representative, Jodie Smook. The district court
concluded that the search of Smook upon initial admission
to the JDC, which required her to remove her outer clothing
but not her undergarments, was unreasonable under the
Fourth Amendment. The individua appellants, Banbury and
Cheever, contend that the search was reasonable and,
aternatively, that even if the search was unreasonable, the
law was not clearly established on that point as of August
1999.

The Fourth Amendment proscribes “unreasonable”
searches, and “[t]he test of reasonableness ... requires a
balancing of the need for the particular search against the
invasion of personal rights that the search entails.” Bell v.
Wolfish, 441 U.S. 520, 559, 99 S.Ct. 1861, 60 L.Ed.2d 447
(1979). “A search unsupported by probable cause may be
reasonable when special needs, beyond the normal need for
law enforcement, make the warrant and probable-cause
requirement impracticable.” Bd. of Educ. v. Earls, 536 U.S.
822, 829, 122 S.Ct. 2559, 153 L.Ed.2d 735 (2002) (internal
guotations omitted). To determine whether a “specia needs’
situation justifies a search without individualized suspicion,
a court must undertake “a fact-specific balancing of
the intrusion ... against the promotion of legitimate
governmental interests.” 1d. at 830, 122 S.Ct. 2559.
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The most apposite precedent is the Second Circuit’s
recent opinion in N.G. v. Connecticut, where the court applied
the foregoing principles to a strip search of juveniles upon
initial admission to a detention facility. Judge Newman's
opinion for the panel acknowledged that the circuits
uniformly have held that adults held for minor offenses may
not be strip searched without reasonable suspicion that they
possess contraband. 382 F.3d at 232; see Jones v. Edwards,
770 F.2d 739, 741-42 (8th Cir.1985) The Second Circuit
concluded, however, that “[s]trip searches of children pose
the reasonableness inquiry in a context where both the
interests supporting and opposing such searches appear to
be greater than with searches of adults confined for minor
offenses.” N.G., 382 F.3d at 232. The State has a greater
interest in conducting such a search, because “[w]here the
state is exercising some legitimate custodial authority over
children, its responsibility to act in the place of parents
(in loco parentis) obliges it to take special care to protect
those in its charge, and that protection must be concerned
with dangers from others and self-inflicted harm.” 1d. The
juvenile's interest in privacy is greater than an adult’s, the
court thought, because “the adverse psychological effect of
a strip search is likely to be more severe upon a child than an
adult, especialy a child who has been the victim of sexual
abuse.” 1d.

After finding no prior appellate decision concerning the
reasonableness of strip searches of juveniles in lawful state
custody, the Second Circuit tallied the State’s legitimate
interests in performing such searches: (1) the State has “an
enhanced responsibility to take reasonable action to protect
[children] from hazards resulting from the presence of
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contraband where children are confined”; (2) a strip search
serves “the protective function of locating and removing
concealed items that could be used for self-mutilation or even
suicide”; and (3) a strip search may “disclose evidence of
abuse that occurred in the home, and awareness of such abuse
can assist juvenile authorities in structuring an appropriate
plan of care” 1d. at 236. Then assessing the risks to the well-
being of the juveniles and institutional safety from not
conducting the searches as compared to the risks to the
psychological health of the children from performing the
searches, the court held that “strip searches upon initial
admission do not violate Fourth Amendment standards.”
Id. at 237. A dissenting judge concluded that the strip
searches were unconstitutional because the State had failed
to demonstrate a “close and substantial relationship” of the
invasive strip searches to a legitimate governmental need.
Id. at 242 (Sotomayor, J., dissenting).

Smook’s constitutional claim is not as strong as that of
the juvenilesin N.G., because she was not subjected to a full
strip search. She was taken to a private restroom by a female
staff person, who explained that she would search Smook’s
clothes for drugs, drug paraphernalia, and weapons. The staff
person directed Smook to remove her shorts, t-shirt, and
sandals, and then turned the clothes inside-out, pulled the
pockets inside-out, and looked through the sandals to ensure
that they did not have a false bottom. (Appellants App. at
30). Smook remained attired in her undergarments, which
she testified placed her at the same level of undress as if she
were “at the beach in aswimsuit.” (Id. at 33). The staff person
touched Smook to look under her arms, between her toes,
and through her hair and scalp. (d. at 30). After searching
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the clothing, the staff member returned the clothes to Smook
and allowed her to get dressed. (d.).

We conclude that this search was reasonable within the
meaning of the Fourth Amendment. The legitimate interests
of the State, surveyed by the Second Circuit in N.G., were
present in this case and weigh in favor of reasonableness.
The search, while intrusive to a degree, presented a lesser
invasion of privacy than a full strip search. It has been
observed that strip searches requiring a person to disrobe
completely have a “uniquely invasive and upsetting nature,”
N.G., 382 F.3d at 239 (Sotomayor, J., dissenting), and the
decision of JDC officials to perform a less intrusive search
distinguishes this incident from the close constitutional issue
presented in N.G. We do not gainsay that requiring a minor
disrobe to her undergarments, even in a private room with
only one staff member of the same sex, may still be a stressful
and disturbing experience. But even the dissenting opinion
inN.G. did not question that a juvenile detention facility could
justify “a potentialy-invasive search of some kind-such as a
frisk search or a thorough search of al of a detainee's clothing
and possessions,” id. at 244, and there are obvious practica
difficulties in conducting a thorough search of a detainee's
clothing while the detainee is wearing them. In light of the
State’s legitimate responsibility to act in loco parentis with
respect to juveniles in lawful state custody, we conclude that
after weighing the special needs for the search against the
invasion of persond rights involved, the balance tips in favor
of reasonableness. We thus conclude that Banbury and
Cheever did not violate Smook’s constitutional rights.
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Our decision in Doe v. Little Rock School District, 380
F.3d 349 (8th Cir.2004), does not dictate a different
conclusion. In that case, our court held that a practice of
subjecting secondary public school students to random,
suspicionless searches of their persons and belongings by
school officials was unconstitutional. As part of the analyss,
we observed that “the fruits of the searches at issue here are
apparently regularly turned over to law enforcement officials
and are used in crimina proceedings against students whose
contraband is discovered.” 1d. at 355. We concluded that
“[r]ather than acting in loco parentis, with the goal of
promoting the students' welfare, the government officials
conducting the searches are in large part playing a law
enforcement role with the goal of ferreting out crime and
collecting evidence to be used in prosecuting students.” Id.

Smook points out that the JDC policy at issue here
provides that the law enforcement officer admitting a juvenile
to the facility should stay at the JDC until the completion of
the search, that any contraband found on a juvenile is to be
taken by the police officer, and that “it is the officer’s decision
regarding further charges.” (Appellees App. at 59). Smook
argues that because the searches may produce evidence that
an officer could refer to a prosecutor in support of potentia
crimina charges, the analysis in Doe compels a finding that
the searches are unreasonable. The Doe decision, however,
should not be read to establish that a suspicionless search
based on “specia needs’ is per se uncongtitutional whenever
the fruits of the searches may potentialy be used in crimina
proceedings. In that case, we inferred from the available
evidence that the officials conducting searches acted “with
the goa of ferreting out crime and collecting evidence,” rather
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than “with the goal of promoting the students’ welfare.”
380 F.3d at 355.

We do not draw the same inference from the evidence
here. Officers already are permitted to search juvenile
arrestees for evidence as an incident of the arrest, even for a
minor offense, see Atwater v. City of Lago Vista, 532 U.S.
318, 354-55, 121 S.Ct. 1536, 149 L.Ed.2d 549 (2001); id. at
364 (O’ Connor, J., dissenting), and the goals of law
enforcement to gather evidence are thus largely satisfied prior
to admission at the JDC. We are not persuaded that the JDC's
profession of concern for the welfare of juveniles admitted
to the facility is merely a pretextua explanation for searches
that are in large part designed to gather evidence for criminal
prosecutions. As outlined above and in the decison in N.G.,
a residentia facility like the JDC has sound reasons to act
in loco parentis, and the incidental possibility that evidence
might be discovered and referred to a criminal prosecutor
(no example of which is disclosed in this record) is
insufficient to render the search of Smook unreasonable.

Because Minnehaha County’s appeal regarding liability
for the search of Smook is inextricably intertwined with the
appeal of the individua defendants, see Avalos v. City of
Glenwood, 382 F.3d 792, 801 & n. 1 (8th Cir.2004); Kincade
v. City of Blue Springs, 64 F.3d 389, 394-95 (8th Cir.1995),
we have jurisdiction to consider the county’s appeal on that
point. For the reasons discussed, we likewise conclude that,
assuming there was a direct causal link between the search
of Smook and the municipa policy, see City of Canton v.
Harris 489 U.S. 378, 385, 109 S.Ct. 1197, 103 L.Ed.2d 412
(1989), the county did not violate Smook’s constitutional
rights.
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Alternatively, assuming for the sake of argument that
the district court was correct that there is no constitutional
distinction between searches of juveniles in undergarments
and searches of juveniles stripped of all clothing, and
assuming the district court’s conclusion that al such searches
without probable cause are unreasonable, we hold that
Banbury and Cheever are entitled to qualified immunity from
claims for damages arisng from the search of Smook in 1999.
As of that year, there was no appellate decision from the
Supreme Court, this court, or any other federa circuit ruling
on the reasonableness of strip searches of juveniles in lawful
state custody. SeeN.G., 382 F.3d at 233.2 Our court, like many
others, had concluded that a strip search of adult offenders
without individualized suspicion was unreasonable, but those
cases did not consider the different interests involved when
the State has responsibility to act in loco parentis.

To defeat a clam of qualified immunity, the contours of
an aleged constitutional right must be “sufficiently clear that

2. One federal appellate decision in 1992 held that “law
enforcement officersmay conduct a strip search of ajuvenilein custody,
even for a minor offense, based upon reasonable suspicion to believe
that the juvenile is concealing weapons or contraband.” Justice v. City
of Peachtree, 961 F.2d 188, 193 (11th Cir.1992) (emphasis added). The
Eleventh Circuit said that “the strip search of a juvenile based on less
than probable cause *instinctively gives usthe most pause,” ” id. (quoting
Bell v. Wolfish, 441 U.S. at 558, 99 S.Ct. 1861), but the court neither
reached a holding nor uttered further dictum on the constitutionality of
strip searching juveniles at a police station, without probable cause,
after an arrest for a minor offense. Uncertain dictum from a different
circuit on asearch arising in adifferent context surely did not establish
clearly as of 1999 that strip searches at the Juvenile Detention Center
in Minnehaha County were unreasonable.
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a reasonable officia would understand that what he is doing
violates that right.” Anderson v. Creighton, 483 U.S. 635,
640, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987). Qualified
immunity analysis “must be undertaken in light of the specific
context of the case, not as a broad general proposition.”
Saucier v. Katz 533 U.S. 194, 201, 121 S.Ct. 2151, 150
L.Ed.2d 272 (2001). Here, no governing appellate decision
had decided how to strike the “reasonableness’ balance in
the situation of juvenile detainees, and as late as 2004, the
Second Circuit concluded not only that the asserted right of
juvenile detainees to be free from strip searches was not
clearly established, but that the right did not even exist. The
conclusonin N.G., a a minimum, was within the range of
objectively reasonable determinations that an official might
have reached about the lawfulness of strip searches at the
JDC in 1999. Even if we have misapprehended how the
Supreme Court would resolve the “reasonableness’ balance
on Smook’s claim, we reach the alternative conclusion that
Banbury and Cheever are entitled to qualified immunity for
alegedly acting in a manner consistent with, or less intrusive
than, a practice that the Second Circuit later held to be
reasonable and constitutional.

In addition to granting partial summary judgment in favor
of Smook, the district court’s order also granted partial
summary judgment for unnamed class members who, as the
class was defined by the court, were strip searched at the
JDC from June 1, 1999, through September 14, 1999.
Banbury and Cheever contend that they are also entitled to
qualified immunity from suits for damages by the unnamed
class members. To review that contention, it appears that we
would be required by the Supreme Court’s current direction
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to resolve first whether the searches of the unnamed class
members violated the Fourth Amendment, and then, if so,
whether the defendants are nonetheless entitled to qualified
immunity. See Brosseau v. Haugen, 543 U.S. 194, 197-98 &
n. 3, 125 S.Ct. 596, 160 L.Ed.2d 583 (2004) (per curiam);
Saucier, 533 U.S. at 200, 121 S.Ct. 2151; see also Bunting
v. Mellen, 541 U.S. 1019, 1024-25, 124 S.Ct. 1750, 158
L.Ed.2d 636 (2004) (Scalia, J., dissenting from denial of
certiorari).

The requirement to resolve the reasonableness of these
searches of unnamed class members places us in a quandary.
The specific facts underlying the claims are not yet
developed, and the reasonableness of a particular search is
often highly contextual. We do not know from this record
which, if any, of the unnamed class members were searched
after removing al of their clothing, what might have led staff
members at the JDC to conduct such searches (e.g., whether
they simply followed a policy by rote, or whether they
exercised discretion based on such factors as whether
particular undergarments were unusually capable of
concealing contraband), whether any such searches may have
involved reasonable suspicion, probable cause, or consent,
and so forth. Plaintiffs contend that “[t]he question of whether
individual class members were required to be completely
nude or nearly nude will be determined among the factual
matters during the damages phase of the case,” (Appellees
Br. a 14 n.8), yet the entitlement to qudified immunity is an
immunity from suit, not merely a defense to liability, Mitchell
v. Forsyth 472 U.S. 511, 526, 105 S.Ct. 2806, 86 L.Ed.2d
411 (1985), and the individual defendants are thus entitled
to a decision before the litigation proceeds to that phase.
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The posture of the appea is complicated further by our
decision that the named class representative, Smook, has no
claim for damages against the defendants. That conclusion
typicaly would disqualify her as a class representative, see,
e.g., E. Tex. Motor Freight Sys. Inc. v. Rodriguez, 431 U.S.
395, 403-04, 97 S.Ct. 1891, 52 L.Ed.2d 453 (1977); Burris
v. First Fin. Corp., 928 F.2d 797, 806 (8th Cir.1991), but
given that a class already has been certified, “the class of
unnamed persons described in the certification acquire a legal
status separate from the interest asserted by [Smook].” Sosna
v. lowa, 419 U.S. 393, 398, 95 S.Ct. 553, 42 L.Ed.2d 532
(1975). This separate legal status means that the dismissal
of Smook’s claim does not inexorably require dismissal of
the class action, id. at 399-401, 95 S.Ct. 553; Rodriguez,
431 U.S. at 406 n. 12, 97 S.Ct. 1891; but cf. Great Rivers
Coop. of Southeastern lowa v. Farmland Indus., Inc., 120
F.3d 893, 899 (8th Cir.1997), but it also does not mandate
that we decide constitutional issues in the abstract or in a
context that may be hypothetical. See Kremens v. Bartley,
431 U.S. 119, 134, 97 S.Ct. 1709, 52 L.Ed.2d 184 (1977)
(“While there are ‘live’ disputes between unnamed members
of the class certified by the District Court, on the one hand,
and [defendants], on the other, these disputes are so
unfocused as to make informed resolution of them almost
impossible.”).

Under these unusua circumstances, we decline to pass
on the merits of the constitutional claims of the unnamed
class members that must be resolved as a first step in
determining whether Banbury and Cheever are entitled to
quaified immunity from suit. Because we decline to resolve
this aspect of the appeal by the individual defendants, we
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dismiss for lack of jurisdiction that portion of the county’s
appeal regarding liability for damages to the unnamed class
members. On remand, the district court may consider, after
pausing to “stop, look, and listen,” id. at 135, 97 S.Ct. 1709,
whether the class should be redefined or decertified, cf. Gen.
Tel. Co. v. Falcon, 457 U.S. 147, 160, 102 S.Ct. 2364, 72
L.Ed.2d 740 (1982), and whether there is an adequate class
representative to replace Smook, if appropriate. Cf. Howe v.
Varity Corp., 896 F.2d 1107, 1111 (8th Cir.1990). If the court
concludes that a class should continue to be certified and
there is an adequate class representative to continue the
action, then the defendants, of course, may renew motions
for summary judgment if they wish. We expect that the district
court would consider any such motions in light of our
conclusions regarding the individual defendants entitlement
to qualified immunity from suit on Smook’s claim.

B.

The defendants also appeal the district court’s finding
of liability on the plaintiffs claims for injunctive relief with
respect to future searches of juveniles detained for “minor
offenses.” This appeal includes a challenge to the district
court’s conclusion that the JDC may not, consistent with the
Constitution, conduct future searches comparable to the
search of Smook. As to that aspect of the appeal from the
district court’s determinations concerning injunctive relief,
we agree with the parties that the issues of law are
“inextricably intertwined” with the determination of whether
Banbury and Cheever are entitled to qualified immunity on
Smook’s claim for damages, such that appellate jurisdiction
is proper. See Gardner v. Howard, 109 F.3d 427, 431 (8th
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Cir.1997); Kincade, 64 F.3d at 394-95. Before we may reach
the merits, however, we must first satisfy ourselves that the
action for injunctive relief presented a “case or controversy”
over which the district court properly exercised Article Ill
jurisdiction. Steel Co. v. Citizensfor a Better Env't, 523 U.S.
83, 94, 118 S.Ct. 1003, 140 L.Ed.2d 210 (1998). Having
carefully reviewed Smook’s complaint with that question in
mind, we conclude that she and the class certified by the
district court lack standing to seek injunctive relief.

The alegations of the complaint relate entirely to past
conduct by the defendants that occurred when Smook and
others were arrested for minor offenses in August 1999. The
district court’s order certifying a class defined the relevant
class as encompassing “all persons seeking injunctive relief
who, when they [were] under the age of eighteen years old,
were charged with minor offenses and were, pursuant to JDC
policy strip searched .. . at the Minnehaha County Juvenile
Detention Center from June 1, 1999 through September 14,
1999.” There is no alegation about the likelihood of future
contact with the JDC or future unreasonable searches.

It is well settled that “[p]ast exposure to illegal conduct
does not in itself show a present case or controversy regarding
injunctive relief ... if unaccompanied by any continuing,
present adverse effects.” O’ Shea v. Littleton, 414 U.S. 488,
495, 94 S.Ct. 669, 38 L.Ed.2d 674 (1974). There is no
alegation in the complaint that Smook or the certified class
members are suffering any “continuing, present adverse
effects” from searches conducted between June 1 and
September 14, 1999. There is no assertion that the plaintiffs
expect to commit additional minor offenses in Minnehaha
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County, or that they are likely to be detained at the JDC.
And there is no alegation that if the plaintiffs were detained
a the JDC for a minor offense in the future, then they would
be unable to take advantage of the two-hour grace period for
parental pick-up, which now permits a juvenile to avoid any
kind of search when detained for a minor offense. Even if
the face of the complaint did include a general assertion of
future injury, we think that attempting to anticipate whether
any of the plaintiffs would actually be detained and strip
searched would take us “into the area of speculation and
conjecture.” 1d. at 497, 94 S.Ct. 669; see also City of Los
Angeles v. Lyons, 461 U.S. 95, 105, 103 S.Ct. 1660, 75
L.Ed.2d 675 (1983) (“That Lyons may have been illegally
choked by the police on October 6, 1976, while presumably
affording Lyons standing to claim damages against the
individual officers and perhaps against the City, does nothing
to establish a real and immediate threat that he would again
be stopped for a traffic violation, or for any other offense, by
an officer or officers who would illegally choke him into
unconsciousness without any provocation or resistence on
his part.”); Hedgepeth v. Washington Metro. Transit Auth.,
386 F.3d 1148, 1152 (D.C.Cir.2004) (Roberts, J.).

Absent a sufficient allegation that Smook and other class
members are likely to be strip searched at the JDC in the
future, they are “no more entitled to an injunction than any
other citizen.” Lyons, 461 U.S. at 111, 103 S.Ct. 1660. And
“afedera court may not entertain a clam by any or al citizens
who no more than assert that certain practices of [juvenile
detention officials] are unconstitutional.” 1d. The Supreme
Court has explained that this limitation on the authority of
the federa courts does not mean that “undifferentiated claims
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should not be taken serioudy by local authorities,” for “the
interest of an alert and interested citizen is an essential
element of an effective and fair government.” 1d. Indeed, in
this very case, the claims by Jodie Smook that she was
unreasonably searched at the JDC triggered a modification
of the ingtitution’s policy on searching minors, and prompted
a statewide discussion that culminated in legislation
prohibiting strip searches, without probable cause, of
juveniles detained for curfew violations. But a federal court
“is not the proper forum to press such claims unless the
requirements for entry and the prerequisites for injunctive
relief are satisfied.” 1d. at 112, 103 S.Ct. 1660. We therefore
conclude that the plaintiffs claims for injunctive relief should
be dismissed for lack of an Article 11l case-or-controversy.

* k % % % %

For the foregoing reasons, the decision of the district
court is reversed, and the case is remanded for further
proceedings not inconsistent with this opinion.
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APPENDIX B — OPINION OF THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF
SOUTH DAKOTA, SOUTHERN DIVISION
DATED JANUARY 20, 2005

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
SOUTHERN DIVISION

No. CIV. 00-4202
JODIE SMOOK, Individually and on behalf of all other
persons similarly situated,
Plaintiffs
V.

MINNEHAHA COUNTY, SOUTH DAKOTA;
JM BANBURY, in his individua capacity;
TODD CHEEVER, as Director of Minnehaha County
Juvenile Detention Center; and JOHN and JANE DOE
Detention Center Officers,

Defendants
Jan. 20, 2005
MEMORANDUM OPINION AND ORDER
PIERSOL, Chief Judge.
Defendants filed a Motion to Reconsider, Doc. 129,

asking that the Court reconsider its ruling on the summary
judgment motions in this case in light of the Second Circuit
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Court of Appeals decisionin N.G. v. Connecticut, 382 F.3d
225 (2d Cir.2004), issued on September 7, 2004.
(Memorandum Opinion and Order, Doc. 116, September 27,
2004.) The motion has been fully briefed and having carefully
considered the parties arguments and the entire record in
this case, the Court has considered the Motion to Reconsider
and it is granted to the extent that liability on Plaintiffs
Fourth Amendment claim and the qualified immunity issue
are reconsidered on the merits. After such reconsideration,
the Court again finds that Defendants are liable on Plaintiffs
Fourth Amendment claim and that Defendants Jm Banbury
and Todd Cheever are not entitled to qualified immunity on
Plaintiffs Fourth Amendment claim.

BACKGROUND

On September 27, 2004, the Court held that the Juvenile
Detention Center’s (“JDC”) blanket policy of strip searching
minors arrested for minor or non-felony offenses, without
any individualized determination of reasonable suspicion that
the individual was or is likely to be carrying or concealing
weapons, drugs or other contraband, violates the Fourth
Amendment. See Smook v. Minnehaha County, 340 F.Supp.2d
1037, 1050 (D.S.D.2004). The Court applied the balancing
test in Bell v. Wolfish, 441 U.S. 520, 559, 99 S.Ct. 1861, 60
L.Ed.2d 447 (1979), to determine whether the JDC's strip
search policy in existence at the relevant time period violated
the Fourth Amendment:

The test of reasonableness under the Fourth Amendment
is not capable of precise definition or mechanical application.
In each case it requires a balancing of the need for the
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particular search against the invasion of personal rights that
the search entails. Courts must consider the scope of the
particular intrusion, the manner in which it is conducted, the
justification for initiating it, and the place in which it is
conducted.

See Smook, 340 F.Supp.2d at 1042-43 (quoting Bell, 441
U.S. at 559, 99 S.Ct. 1861). The Second Circuit applied the
“overarching principle” set forth in Bell in conducting
“ *a fact-specific balancing of the intrusion ... against the
promotion of legitimate governmental interests.” ” N.G. v.
Connecticut, 382 F.3d at 230-31 (quoting Board of Education
v. Earls, 536 U.S. 822, 829, 122 S.Ct. 2559, 153 L.Ed.2d
735 (2002)). The Second Circuit held that “[a]ssessing all of
the circumstances—the risks to the psychological health of
the children from performing the searches and the risks to
their well-being and to institutional safety from not
performing the searches, we conclude that the strip searches
upon initial admission do not violate Fourth Amendment
standards.” N.G. v. Connecticut, 382 F.3d at 237. The Second
Circuit did not evaluate the facial validity of the strip search
policy, but held that two of the strip searches involved in
that case did not violate the Fourth Amendment. See id. at
230 n. 6. In the present case, the Court evaluated both the
facial validity of the JDC's strip search policy and the strip
search of Plaintiff Smook. Under the facts of the present case,
the Court reached the opposite conclusion from the Second
Circuit in conducting the fact-specific balancing of the
intrusion of the privacy of Plaintiff Smook and other juveniles
admitted to the JDC against the promotion of JDC’s
legitimate governmental interests. See Smook, 340 F.Supp.2d
at 1050.
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Defendants brought their motion for reconsideration
under Rule 54(b) of the Federal Rules of Civil Procedure.
The Court recognizes that it may reconsider its rulings on
the summary judgment motions because judgment
adjudicating all the claims and the rights and liabilities of
all the parties has not been entered in this case. Fed.R.Civ.P.
54(b).

A. Liability on Fourth Amendment Claim

The initial issue to be addressed is Defendants failure
to recognize the Court’s factual findings regarding the breadth
of the JDC'’s strip search policy in existence at the relevant
time period. While Defendants continue to repeatedly assert
in their brief that the strip search policy in effect at the time
of Plaintiff’s search did not require juveniles to remove their
undergarments, Defendants disregard the evidence on record
and the Court’s finding that the written policy in effect at
that time did require juveniles to remove their undergarments
while being strip searched. See Smook, 340 F.Supp.2d at
1040. Thus, Defendants’ contention that the strip search
policy in this case was less intrusive than the strip searches
held constitutional by the Second Circuit is erroneous. To
argue that the Court was wrong in its fact finding is one way
to approach that issue. To fail to even acknowledge the facts
as found by the Court results in a brief that is of no assistance
to the Court.

The Court acknowledges the Second Circuit’s statement
that “[s]trip searches of children pose the reasonableness



25a
Appendix B

inquiry in a context where both the interests supporting and
opposing such searches appear to be greater than with
searches of adults confined for minor offenses.” N.G. v.
Connecticut, 382 F.3d at 232. The Second Circuit’s decision,
however, does not convince the Court that the JDC'’s strip
search policy results in reasonable searches under Fourth
Amendment standards. The dissent in N.G. v. Connecticut,
382 F.3d at 238-45, articulates much of this Court’s
disagreement with the Second Circuit’s decision. Specificaly,
the Court agrees with the dissent in N.G. v. Connecticut, that
the majority opinion “overstates the relevance” of severa
non-prison cases upholding drug testing of students or
employees who have voluntarily engaged in the job or activity
that required testing and “downplays the significance of the
most closely analogous case it cites, Justice v. City of
Peachtree City, 961 F.2d 188, 193 (11th Cir.1992).” N.G. v.
Connecticut, 382 F.3d at 241 (dissenting opinion). This Court
does respectfully submit that the majority opinion in N.G. v.
Connecticut, fails to adequately credit the fact that juveniles
are not young adults. Harsh and potentially scaring treatment
of juveniles suspected of minor offenses, such as driving
while revoked, cannot be justified by an in loco parentis
rationale when the primary approach of the government
personnel is one of juvenile law enforcement. Those
government officials should be more attuned to the different
susceptibilities of juveniles as opposed to treating juveniles
as people with fewer rights as to their person when compared
with adults. Additionally, similar to the dissent in N.G. v.
Connecticut, 382 F.3d at 241, the Eighth Circuit recently
recognized the distinction between being subjected to a
search at the hands of State officias in a Stuation where one
voluntarily participates in an activity that requires random
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searches compared to being searched without having
voluntarily participated in the activity allowing for random
searches. See Doe v. Little Rock Sch. Dist.,, 380 F.3d 349,
353-54 (8th Cir.2004).

The Eleventh Circuit’s opinion in Justice, supra, was
relied upon by the Court in weighing the various interests in
this case to determine whether the JDC's policy violated the
Fourth Amendment. See Smook, 340 F.Supp.2d at 1047-48.
The Second Circuit’s opinion does not ater the Court’s view
of the soundness of the principles recognized by the Eleventh
Circuitin Justice, 961 F.2d at 193, or that decision’ srelevance
to the question of whether the JDC’s strip search policy in
this case is uncongtitutional. As recognized by the Eleventh
Circuit, “[i]t is axiomatic that a strip search represents a
serious intrusion upon personal rights.” Id. at 192. In
discussing the seriousness of a strip search of a juvenile, the
Eleventh Circuit recognized that “ ‘[c]hildren are especially
susceptible to possible traumas from strip searches. . . .
“[Y]outh is more than a chronological fact. It is a time and
condition of life when a person may be most susceptible to
influence and to psychological damage.” * ” 1d. at 192-93
(citations omitted).

In addition to the Eleventh Circuit’s opinion in Justice,
961 F.2d at 193, the Court relied upon the Eighth Circuit’'s
decision in Jones v. Edwards, 770 F.2d 739, 741 (8th
Cir.1985), in holding that the JDC's policy is
unconstitutional. Similar to the arguments in Jones, the
Defendants in this case raise security concerns as a
justification for their blanket strip search policy. In Jones,
the court rgjected the argument that security concerns could
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justify a blanket policy of strip searching al persons arrested
for minor offenses who were admitted to the jail without
some individualized suspicion. 770 F.2d at 771-72. In an
attempt to distinguish Jones from the present case,
Defendants assert that the State has a higher governmental
interest in protecting the security of juvenile detainees than
it does in protecting adult detainees. Whether the Defendants
have a heightened duty to protect juveniles, however, does
not trandate into higher security concerns and more intrusive
searches. In discussing the serious security dangers in a
detention center, police station or jail holding cell, the
Eleventh Circuit held that, “[t]he considerations regarding
contraband are the same whether the detainee is a juvenile
or an adult.” Justice, 961 F.2d at 193. The Court concurs
with the Eleventh Circuit that officids in charge of a juvenile
detention facility and an adult prison or jail have the same
security concern: assuring that weapons and other contraband
are not introduced into the secure facilities. Although
controlling the admission of weapons and other contraband
into the JDC present legitimate security concerns, asin Jones,
these security concerns do not justify a blanket policy of strip
searching all juveniles admitted to the JDC for non-felony
and minor offenses.

The Defendants assert that, “[i]f the JDC abides by this
Court’s current holding and only searches juveniles when it
has a reasonable suspicion to believe that they possess
weapons or contraband, undoubtedly, some weapons and
contraband will find their way into the JDC facility.”
(Defendants’ Brief in Support of Motion for Reconsideration
Under Rule 54(b), Doc. 130 at p. 10 (emphasis added).) The
Court has already concluded, however, that the record in this
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case does not demonstrate that the incidence of smuggling
weapons or contraband into the JDC is more than minimal.
See Smook, 340 F.Supp.2d at 1045. There is an absence of
evidence in the record to support the Defendants’ broad
prediction of what might happen if JDC staff are required to
have reasonable suspicion before strip searching juveniles
charged with minor or non-felony offenses.

In support of their claim that it is necessary to search all
juveniles for weapons and other contraband, Defendants
submitted an Affidavit of Todd Cheever, Doc. 88, the current
Director of the JDC. He states that, “[u]pon admission to
the JDC, juveniles sometimes attempt to introduce weapons
or contraband into the facility.” (Doc. 88, | 3 (emphasis
added).). Cheever further states that he has in his possession
at the JDC “a large box of weapons and contraband
representing materials found on admittees over the years.”
(Doc. 88, 1 4.) As the Court initially concluded, this evidence
does not demonstrate that the incidence of smuggling
weapons or contraband into the JDC is more than minimal.
This evidence is inconclusive as to the time period within
which the one large box of weapons or contraband was
collected as well as what was contraband and what were
weapons. More critical, this evidence fails to show that the
weapons or contraband were seized from juveniles charged
with non-felony or minor offenses or that the weapons or
contraband were discovered as a result of strip searches,
rather than other less invasive searches that may be
congtitutionally performed by JDC staff. Thus, similar to the
state officials in the Eighth Circuit’s recent case, Doe, 380
F.3d at 352-53, the Defendants have, “in fact failed to
demonstrate the existence of a need sufficient to justify the



29a
Appendix B

substantial intrusions upon the [juvenile]’s privacy interests
that the search practice entails.”

Another consideration the Defendants suggest should
weigh heavily in favor of the reasonableness of the strip
search policy is that the State acts as a de facto guardian of
children lawfully removed from their home when they are in
the custody of the JDC. The Defendants do not address,
however, the distinction in the reasonableness inquiry the
Eighth Circuit made from searches that, “can lead directly
to the imposition of punitive criminal sanctions,” from
searches that will not lead to crimina sanctions. Doe, 380
F.3d at 355. If a search can lead to criminal sanctions,
“[r]ather than acting in loco parentis, with the goal of
promoting the students' welfare, the government officials
conducting the searches are in large part playing a law
enforcement role with the goal of ferreting out crime and
collecting evidence to be used in prosecuting students.” 1d.
Significantly, the JDC’'s written policy required law
enforcement to remain at the JDC until a search was
completed and required JDC staff to give any illegal
contraband to the law enforcement officer:

Only after the completion of the search is the
officer to depart from the Center. Any illegal
contraband (i.e. drug, weapons) found on a
juvenile is to be taken by the police officer. If it
was necessary for the officer to leave prior to the
search and contraband is found, contact the officer
to come back and pick up the contraband. It is the
officer’s decision regarding further charges.
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(Doc. 95, Ex. C a D 067.) Similar to the search policy in
Doe, supra, the JDC's policy demondtrates that it is in large
part playing a law enforcement role with the goa of ferreting
out crime and collecting evidence to be used to prosecute
the juveniles admitted to the JDC. Thus, in considering the
character of the intrusion the JDC’s strip search policy
imposes, the JDC's law enforcement purposes for which the
fruits of the strip searches are used does not weigh in favor
of concluding that the invasion of the juveniles privacy was
insignificant.

The Defendants do not acknowledge the law enforcement
purposes for conducting the strip searches at issue in this
case and how the that purpose relates to the JDC's asserted
purpose for conducting the strip searches, i.e. acting in loco
parentis. Likewise, the Second Circuit inN.G. v. Connecticut,
discusses a juvenile detention’s responsibility to act in loco
parentis, but it does not discuss how this responsibility relates
to the law enforcement purposes for conducting strip searches
on juveniles admitted for minor or non-felony offenses. 382
F.3d at 232. Thus, neither the Defendants nor the Second
Circuit have evaluated a consideration that the Eighth Circuit
has found highly relevant in evaluating the reasonableness
of searches involving juveniles under the Fourth Amendment.
See Doe, 380 F.3d at 355.

Another issue raised by Defendants is that they must be
“aert for children who are angry about the arrest, violent,
depressed, suicidal, gang members, under the influence
of drugs or alcohol, etc.” (Defendants Brief, Doc. 130, at
p. 8. The fdlacy with this argument is that if a juvenile being
admitted to the JDC displays the behaviors or raises such
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concerns, JDC staff may have reasonable suspicion that such
a juvenile is carrying or concealing weapons or contraband
and a strip search would be allowed under the Court’s
holding. It is important to recognize that the Court’s ruling
does not prohibit all strip searches. Rather, the Court’s
holding requires a finding of individualized reasonable
suspicion of carrying or concealing weapons or other
contraband before conducting a strip search of a juvenile
arrested for a minor or non-felony offense. Moreover, the
Court’s holding does not prohibit strip searching juveniles
arrested for more offenses more serious than minor or non-
felony offenses as those offenses are defined in the class
definitions.

Defendants again assert that they must strip search all
juveniles to allow JDC staff to detect abuse or neglect of
juveniles. This argument was examined and rejected by the
Court in the decision denying summary judgment to
Defendants. See Smook, 340 F.Supp.2d at 1045. Asthe Court
found, JDC staff do not have aduty to detect abuse or neglect
of juveniles. See id. Moreover, there is no evidence in this
record to demonstrate that JDC staff must conduct a strip
search to detect abuse or neglect, rather than conducting a
search or examination far less invasive than a strip search.
While Defendants are attempting in this Motion to
Reconsider to justify the JDC'’s strip search policy based upon
a supposed “duty to detect abuse or neglect,” Defendants do
not address the harm inflicted on juveniles by a strip search,
much less the harm that a strip search would cause an abused
or neglected child. See Justice, 961 F.2d at 192-93
(recognizing that children are especially susceptible to
possible traumas from strip searches).
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In addition to the considerations discussed above, in
denying Defendants summary judgment motion on the strip
search claim, the Court relied on several circuit court
decisions (cited in footnote one below) that held strip
searching arrestees of minor offenses without reasonable
suspicion that an arrestee is carrying or concealing a weapon
or other contraband violates that arrestee’s Fourth
Amendment rights. See Smook, 340 F.Supp.2d at 1043-46.
While not repeated here, that decisional law was considered
again in ruling on the Motion to Reconsider.

Having reconsidered the issue of the constitutionality of
the JDC’s strip search policy, and balancing the JDC’s
interests against the interests of the class members, the Court
again holds that the JDC policy violates the class members
Fourth Amendment rights and that Plaintiff Smook’s Fourth
Amendment rights were violated when she was searched on
August 9, 1999. The Court adheres to the prior holding that
a minor charged with minor or non-felony offenses may be
subjected to a strip search only if JDC officials possess a
reasonable suspicion that the minor is carrying or concesaling
aweapon or other contraband. See Smook, 340 F.Supp.2d at
1046-47.

B. Qualified Immunity

The final issue to be decided on this motion for
reconsideration is whether, in light of the Second Circuit’s
decision, Defendants Banbury and Cheever are entitled to
quaified immunity. A two-part anaysis is used to evauate a
qualified immunity defense: “[f]irst, [the court] must
determine whether the plaintiff has alleged the violation of a
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constitutional right. Second, [the court] must determine
whether that right was clearly established at the time of the
aleged violation.” Manzano v. South Dakota Dep’'t of Soc.
Serv., 60 F.3d 505, 509 (8th Cir.1995) (citations omitted).
The qualified immunity defense is evaluated based upon the
law existing at the time of the aleged violation. See Sexton
v. Martin, 210 F.3d 905, 909-10 (8th Cir.2000) (explaining
that, “[i]t is only necessary that the unlawfulness of the
official’s act [be] apparent in view of pre-existing law.”)
(emphasis added). The class period began on November 1,
1997, as to minor offenses and on April 16, 1999, as to non-
felony offenses. The strip search of the Plaintiff was
conducted on August 9, 1999. Although the Court has not
yet set the ending date for the class period, the Court has
been advised that the strip search policy was changed as of
December 31, 2003. (See Plaintiffs Reply Memorandum,
Doc. 125, November 15, 2004.) Thus, it questionable whether
the Court should consider the Second Circuit’s 2004 decision
inN.G. v. Connecticut, 382 F.3d at 237, in determining what
the dtate of the law was at the time of the aleged violations
in this case.

As to the first part of the qualified immunity analysis,
the Plaintiff, on behalf of herself and the class members,
allege a violation of the Fourth Amendment of the United
States Constitution, satisfying the first part. Thus, the
remaining issue is whether it was clearly established during
the class period that the JDC’'s written policy of strip
searching juveniles admitted to the JDC on minor or non-
felony offenses and without individualized suspicion that
such juveniles were carrying or concealing weapons or other
contraband violated the Plaintiff’s and class members Fourth
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Amendment rights. See Sexton, 210 F.3d at 910 (holding that,
“if the law claimed to have been violated was clearly
established, the qualified immunity defense ordinarily fails,
‘since a reasonably competent public official should know
the law governing his conduct.” ") (quoting Harlow v.
Fitzgerald, 457 U.S. 800, 818, 102 S.Ct. 2727, 73 L.Ed.2d
396 (1982)).

Discussing the “clearly established” requirement in the
context of a qualified immunity defense, the Supreme Court
explained that, “[t]he contours of the right must be
sufficiently clear that a reasonable official would understand
that what he is doing violates that right. This is not to say
that an official action is protected by qualified immunity
unless the very action in question has previously been held
unlawful ... but it is to say that in light of pre-existing law
the unlawfulness must be apparent.” Anderson v. Creighton,
483 U.S. 635, 640, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987).
The lack of a Supreme Court decision does not prevent a
finding that a right is clearly established. The Eighth Circuit
recognized that in determining whether a right is clearly
established for purpose of the qualified immunity defense,
“[i]n the absence of binding precedent, a court should look
to al available decisional law including decisions of state
courts, other circuits and district courts. .. .” Burnham v.
lanni, 119 F.3d 668, 677 (8th Cir.1997) (quotation marks
and citations omitted). The Eighth Circuit explained that in
determining whether a right is “clearly established” in this
circuit, the Court is to apply “a flexible standard, requiring
‘some, but not precise factual correspondence’ with
precedent, and demanding that officials apply genera, well-
developed lega principles.” J.H.H. v. O'Hara, 878 F.2d 240,
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243 (8th Cir.1989). In addition, the Eighth Circuit further
explained that it, “ ‘has ... taken a broad view of what
constitutes “clearly established law” for the purposes of a
quaified immunity inquiry. ...”” Sexton, 210 F.3d at 909
(quoting Boswell v. Sherburne County, 849 F.2d 1117, 1121
(8th Cir.1988)).

In the Court’s decision denying summary judgment on
the strip search claim, eight federal courts of appeals’
decisions were cited, in addition to the Eighth Circuit’'s
decision in Jones, 770 F.2d at 742, that have held strip
searching arrestees of minor offenses without reasonable
suspicion that an arrestee is carrying or concealing a weapon
or other contraband violates that arrestee’s Fourth
Amendment rights! See Smook, 340 F.Supp.2d at 1043-44.

1. See Mastersv. Crouch, 872 F.2d 1248, 1255 (6th Cir.1989)
(holding that, “astrip search of aperson arrested for atraffic violation
or other minor offense not normally associated with violence and
concerning whom there is no individualized reasonable suspicion
that the arrestee is carrying or concealing a weapon or other
contraband, is unreasonable [under the Fourth Amendment].”);
Chapman v. Nichols 989 F.2d 393, 395-97 (10th Cir.1993) (ruling
that a strip search of arrestees pursuant to a jail’s blanket policy
requiring all detainees, including those arrested for minor traffic
offenses and awaiting bail, to be subject to a strip search violated
the plaintiffs’ Fourth Amendment rights); Weber v. Dell, 804 F.2d
796, 802 (2d Cir.1986) (holding that strip-body cavity search of
arrestee who had been arrested for misdemeanor offenses was
unconstitutional where jail authorities has no reasonable suspicion
that arrestee was concealing weapons or other contraband); Sewart
v. Lubbock County, Texas, 767 F.2d 153, 156-57 (5th Cir.1985) (strip
search policy applied to minor offenders awaiting bond when no
reasonabl e suspicion existed that they as a category of offenders or

(Cont’d)
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The Court also cited a 1992 Eleventh Circuit Court of
Appeals decision, in which it was held that strip searches of
incarcerated juveniles will be upheld, but such searches
require a showing of reasonable suspicion of possession of
contraband. Seeid., at 1048 (citing Justice, 961 F.2d at 190-
91).

It is clear from the Court’s discussion of Jones above
that there is “some, but not precise factual correspondence”
to this case. The factual correspondence between this case
and Jones is that the plaintiffs were arrested for minor and
non-felony offenses, they were held in custody, they were
strip searched without individualized suspicion that they were
carrying or concealing weapons or other contraband, the
security purposes for the searches were the same, and if the
state official performing the strip searches found any illegal
items, those items would be seized by law enforcement

(Cont’d)

individually might possess weapons or contraband violated the Fourth
Amendment); Gilesv. Ackerman, 746 F.2d 614, 615 (9th Cir.1984)
(strip search of person arrested for minor traffic offenses held
unconstitutional in absence of individualized suspicion) (overruled
on other grounds); Hill v. Bogans 735 F.2d 391, 394-95 (10th
Cir.1984) (held that routine strip searches in public area of persons
detained for minor traffic offenses is unreasonable under Fourth
Amendment); Mary Beth G. v. City of Chicago, 723 F.2d 1263, 1273
(7th Cir.1983) (strip search of misdemeanor offenders who were not
inherently dangerous and who were being detained only briefly while
awaiting bond violated the Fourth Amendment); Logan v. Shealy,
660 F.2d 1007, 1013 (4th Cir.1981) (strip search of DWI arrestee
was held unconstitutional). Common sense should guide those
regularly dealing with juveniles that juveniles surely should not be
treated more harshly than adults.
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officials and could result in criminal charges. The primary
distinction advanced by Defendants is that Jones involved
an adult rather than a juvenile arrestee. This distinction is
based upon the Defendants’ responsibility to act in loco
parentis over juveniles, which, Defendants contend,
heightens the Defendants' interest in locating weapons or
contraband concealed by juveniles being admitted to the JDC
to protect the juvenile being searched and the other juveniles
in custody. The Eleventh Circuit, however, specifically held
that the security interests in performing strip searches of
juveniles and adults in custody is the same. See Justice, 961
F.2d at 193. Despite the asserted distinction between
searching adults and juveniles, the Court finds that there is
at least “some, but not precise factual correspondence”
between Jones and this case and that the unlawfulness of the
JDC’s blanket strip search policy was apparent. J.H.H., 878
F.2d at 243.

Moreover, from the “general, well-developed legal
principles,” id., involving strip searches of persons arrested
for minor offenses in the absence of individualized suspicion
established by the all of the courts of appeals decisions
examined in the Court’s decision on the summary judgment
motions, a reasonable official would understand that the
JDC's blanket strip search policy applied to juveniles arrested
for minor or non-felony offenses violates those juveniles
Fourth Amendment rights.

Other than the Second Circuit’s 2004 decision, the
Defendants cannot cite to any case law with “some, but not
precise factual correspondence” with the present case that
holds a blanket strip search policy similar to the JDC policy



38a

Appendix B

a issue here is conditutiond. In its 2004 decision, the Second

Circuit acknowledged that it was not aware of an gppellate ruling
on the reasonableness of strip searches of juveniles in lawful

state custody, in the absence of individualized suspicion of
possession of contraband. N.G. v. Connecticut, 382 F.3d at 233
(emphasis added). Likewise, the Court is unaware of any circuit
ruling, prior to the issuance of the Second Circuit’s opinion,

finding congtitutiona a strip search of a juvenile admitted to a
juvenile detention facility who was arrested for minor or non-

felony offenses in the absence of individualized suspicion of
possession of weapons or other contraband.

The Court concludes that, having reexamined the grounds
for denying quaified immunity in the initid decison, even in
light of the decisonin N.G. v. Connecticut, Defendants Banbury
and Cheever are not entitled to qudified immunity in this action.
In light of the Eighth Circuit's decison in Jones, 770 F.2d at
742, the Eleventh Circuit's decision in Justice, 961 F.2d at 193,
the eight other courts of appedls decisons cited by the Court in
footnote 1, and the lack of an appellate ruling that a strip search
of a juvenile in lawful state custody in the absence of
individualized suspicion of possession of a weapon or other
contraband until 2004, the Court finds the law was clearly
established beginning in 1986 that JDC’s policy of strip
searching juveniles arrested for minor or non-felony offenses,
without any individualized suspicion of possesson of weapons
or other contraband, violated such juveniles Fourth Amendment
rights. See Jones, 770 F.2d at 742 n. 4 (denying qualified
immunity to jail officias who conducted a strip search in 1981
on a person arrested for minor offenses without any suspicion
that he was harboring wegpons or contraband and holding that
“the fourth amendment’s protection againgt the kind of search
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of which Jones complains was well-established at the time his
search took place.”). Based upon the Court’s discussion above,
it cannot be said that Defendants Banbury’s and Cheever’s
actions “ ‘could reasonably have been thought consistent with
the rights they are dleged to have violated.” ” Gregoire v. Class,
236 F.3d 413, 417 (8th Cir.2000) (quoting Anderson, 483 U.S.
at 638, 107 S.Ct. 3034). The Court has considered the Motion
to Reconsider on the issue of qualified immunity. Upon
reconsideration, qualified immunity is again denied.
Accordingly,

IT IS ORDERED:

(1) That the Defendants Motion for Reconsideration, Doc.
129, is granted to the extent that the Court has reconsidered its
ruling on the summary judgment motions as set forth in the
Court’s Memorandum Opinion and Order, Doc. 116, as to
Maintiffs Fourth Amendment clam and the quaified immunity
issue, and the Motion for Recongderation is denied in dl other
respects.

(2) That after having consdered Defendants Motion for
Reconsderation, Doc. 129, the Court again: (&) holds that the
Minnehaha County Juvenile Detention Center’s blanket policy
of strip searching minors arrested for minor or non-felony
offenses, without any individudized determination of reasonable
suspicion that the individua was or is likely to be carrying or
concealing weapons, drugs or other contraband, violates the
Fourth Amendment; (b) holds that the strip search of Plaintiff,
Jodie Smook, violated her Fourth Amendment rights; and (c)
denies qudified immunity to Defendants Jm Banbury and Todd
Cheever on PlaintiffS Fourth Amendment claim.
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
SOUTHERN DIVISION

No. CIV. 00-4202

JODIE SMOOK, Individualy and on behaf of al other
persons similarly situated,
Plaintiffs
V.

MINNEHAHA COUNTY, SOUTH DAKOTA;
JM BANBURY, in his individua capacity;
TODD CHEEVER, as Director of Minnehaha County
Juvenile Detention Center; and JOHN and JANE DOE
Detention Center Officers,

Defendants
Sept. 27, 2004
MEMORANDUM OPINION AND ORDER
PIERSOL, Chief Judge.
Paintiff filed a Motion for Partial Summary Judgment,

Doc. 91, seeking summary judgment on the Fourth
Amendment claims in this action. Defendants filed a Motion
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for Summary Judgment, Doc. 110, seeking summary
judgment on all of the claims in this action. Plaintiff also
filed a Motion to Strike the Defendant’s Expert Report, Doc.
101. The motions have been fully briefed and the Court does
not find that oral argument is necessary to decide the pending
motions. For the reasons set forth below, the Court will grant
Paintiff’s motion, grant Defendants motion as to the claims
of the third and fourth classes certified by the Court and deny
Defendants motion as to the claims of the first and second
classes certified by the Court. The motion to strike will be
denied.

BACKGROUND

This is a class action involving alegations that Plaintiff
Jodie Smook and the other class members were deprived of
their constitutional rights by being strip searched and
questioned about their religious beliefs and practices,
pursuant to institution policies, when admitted to the
Minnehaha County Juvenile Detention Center (“JDC”) for
minor offenses in 1999. Smook asserts that she and three of
her friends were arrested by Sioux Falls policemen for curfew
violations on August 8, 1999. The four teenagers were taken
to the JDC where they were questioned about their religious
beliefs and practices, individually ordered into a bathroom,
and strip searched.

The JDC had a policy of conducting visual strip searches
of all minors regardless of the type of offense they were
arrested for or whether there was reason to believe that the
minors had weapons or contraband. The JDC also had a
policy of questioning juvenile detainees about their religious
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beliefs and practices. The written strip search policy in effect
on August 9, 1999, when Plaintiff was arrested, required a
JDC staff person to escort the juvenile to the JDC's shower
room, and instruct the juvenile to remove al of his or her
clothing, including undergarments. The JDC staff person then
conducted a thorough visual inspection of the juvenile’s
naked body. The juvenile was required to comb through and,
if necessary, lift his or her hair and to turn around. The
juvenile was required to take a shower in full view of the
JDC staff. A complete search of the juvenile's clothing was
also conducted by JDC staff. A JDC uniform was supplied
to the juvenile after showering.

Before Plaintiff was taken to the JDC an expansion
project was completed to add a new non-secure area to the
JDC. Before the expansion project was completed, all minors
were admitted to the secure area of the JDC. All minors
brought to the JDC before the expansion project were
required to take showers and the strip searches described
above were conducted on all minors. After the expansion
project was completed all minors entered the facility through
the non-secure area. Although the written policies regarding
strip searches were not changed, some of the JDC officers
modified the strip search procedures for those minors not
being admitted to the secure area of the JDC.

After the expansion project, some of the strip searches
were conducted in a unisex bathroom in the new, non-secure
area. A toilet, sink and shower stall were in the bathroom.
The shower stall consisted of a brick wall from ceiling to
floor, with an open entrance to the stall. If the minor was
going to be at the JDC for less than approximately 15 minutes
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to one-haf hour, some JDC officers did not require that minor
to disrobe. Some JDC officers continued to search every
minor that entered the JDC, even if the minor was only going
to be there for five to ten minutes. If the minor was going to
be in the non-secure area for over 15 minutes to one-half
hour, but not going to be detained at the JDC, the minor was
required to disrobe and be visually searched by a same-sex
JDC officer. At least some of the JDC officers allowed these
minors to keep their undergarments on while the visua search
of the minor's body was conducted. The JDC staff would
also search the minor’s clothing before returning it to the
minor. After both the visual search of the minor’s body and
the clothing search, the minor was allowed to put on his or
her clothes. All searches in the unisex bathroom were
conducted by one JDC officer of the same sex as the minor.
There were no windows in the bathroom where the strip
searches were conducted.

If a minor was going to be admitted to the secure area of
the JDC, however, that minor was required to shower and
subjected to the strip search procedure described above while
showering. Thus, those minors admitted to the JDC even after
the expansion project was complete were visualy searched
while naked by a JDC officer. The majority of the strip
searches of minors being admitted to the JDC were conducted
in the secure area of the JDC, which was separated into a
girls and boys wing. Those separate wings contained shower
areas that had multiple shower stalls separated by brick walls.
The front of the shower was open to allow JDC staff to view
the minors as they were showering.



44a

Appendix C

On September 14, 1999, revised written policies were
issued regarding the searching of juveniles brought to the
JDC for a minor offense, such as curfew, petty theft, or liquor
violations, or as a CHINS child, which is an acronym for
children in need of supervision. Rather than being searched
soon after arrival at the JDC, these juveniles were given a
two-hour grace period to allow JDC staff to determine
whether an appropriate adult was available and willing to
take custody of the juvenile before a strip search was
conducted. If JDC staff could not reach the juvenile's parents
or the parents refused to take custody within two hours of
being brought to the JDC, that juvenile would be subjected
to the same strip search procedure as all other juveniles
admitted to the JDC, which included showering and being
visually searched while naked.

In September 1999 a change was also made to the
procedure for showering juveniles and observing them. A
screen was installed in the shower area, which allowed the
JDC saff to view the juvenile only from the neck up and the
knees down. Consistent with the JDC's past procedure, the
juvenile's entire naked body continued to be observed by
JDC staff before the juvenile entered the shower. The only
exceptions for the showering requirement were if the juvenile
was too intoxicated to shower, if medica reasons prohibited
showering, or if the juvenile's behavior was such that taking
a shower would endanger the juvenile or staff.

Plaintiff Smook was taken to the JDC on August 9, 1999,
for a curfew violation, when the above-described written strip
search policy was in effect, but after the time when at least
some of the JDC officers did not require the minors to remove
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their undergarments, despite the existence of the written strip
search policy. Plaintiff was one of those minors who was not
required to remove her underwear and bra during the search.
She was required to remove her shirt, shorts and sandals in a
bathroom in the presence of a female JDC officer. When she
was wearing her underwear and bra, she was visually
inspected by a female JDC officer. The officer informed
Plaintiff that she was being searched for drugs, drug
paraphernalia and weapons. The JDC officer also touched
Plaintiff’s hair and toes while searching those areas of
Paintiff’s body.

The Court certified four classes in this action,
distinguished upon the claims and relief sought. The four
certified classes are described as follows:

1. All persons seeking injunctive relief in this action
who, when they under the age of eighteen years, were charged
with minor offenses from November 1, 1997 to a date to be
set by the Court or were charged with non-felony offenses
from April 16, 1999 to a date to be set by the Court, and
were, pursuant to JDC policy, strip searched at the Minnehaha
County Juvenile Detention Center.

2. All persons seeking compensatory and punitive
damages in this action who, when they under the age of
eighteen years, were charged with minor offenses from
November 1, 1997 to a date to be set by the Court or were
charged with non-felony offenses from April 16, 1999 to a
date to be set by the Court, and were, pursuant to JDC policy,
strip searched at the Minnehaha County Juvenile Detention
Center.
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3. All persons seeking injunctive relief in this action
who, when they under the age of eighteen years, were charged
with minor offenses from November 1, 1997 to September
14, 1999, or were charged with non-felony offenses from
April 16, 1999 to September 14, 1999, and were, pursuant
to JDC policy, subjected to questioning about their religious
beliefs at the Minnehaha County Juvenile Detention Center.

4. All persons seeking compensatory and punitive
damages in this action who, when they under the age of
eighteen years, were charged with minor offenses from
November 1, 1997 to September 14, 1999 or were charged
with non-felony offenses from April 16, 1999 to September
14, 1999, and were, pursuant to JDC policy, subjected to
guestioning about their religious beliefs at the Minnehaha
County Juvenile Detention Center.

The term “minor offenses’ in al four certified classes
includes the offenses of petty theft, liquor violations, being
a runaway and curfew violations. The term “non-felony
offenses” in all four certified classes includes the offenses
of unamenable, truancy, window peeking, tobacco, driving
while revoked, contempt of court-CHINS, contempt of court-
delinquent, disturbance of school, damage to private property,
damage to public property, false impersonation, delinquent
probation violation, delinquent violation court order, CHINS
probation violation, CHINS violation court order, unlawful
occupancy, failure to appear and disorderly conduct.
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A. Motionto Srike Expert Report

Plaintiff moved to strike Defendants expert’s report as
an improper lega conclusion. The report contains some legal
conclusions, but it was considered by the Court for purposes
of the summary judgment motion. See Johnson Group, Inc.
v. Beecham, Inc., 952 F.2d 1005, 1007 (8th Cir.1991) (holding
that although the challenged expert’s testimony “may have
included inappropriate legal conclusions, we cannot conclude
that the district court abused its discretion in admitting the
testimony”) (citing Hurst v. United States, 882 F.2d 306, 311
(8th Cir.1989) (“[a] trial court should exclude an expert
opinion only if it is so fundamentally unsupported that it
cannot help the factfinder.”)). As further explained below,
however, the Court rgjects that portion of Dr. Kehoe's report
that opines that the challenged JDC policies and procedures
are “neither unconstitutional nor unlawful.” (Doc. 90.)

B. Motions for Summary Judgment

Summary judgment is appropriate if the moving party
establishes that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a
matter of law. Fed.R.Civ.P. 56(c); Anderson v. Liberty Lobby
Inc., 477 U.S. 242, 256, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). In reviewing a motion for summary judgment, this
Court views the evidence in a light most favorable to the
non-moving party. See Adickesv. SH. Kress & Co., 398 U.S.
144, 158-59, 90 S.Ct. 1598, 26 L.Ed.2d 142 (1970). “Once
the motion for summary judgment is made and supported, it
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places an affirmative burden on the non-moving party to go
beyond the pleadings and ‘by affidavit or otherwise’ designate
‘gpecific facts showing that there is a genuine issue for trial.’
“ Commercial Union Ins. Co. v. Schmidt, 967 F.2d 270, 271
(8th Cir.1992) (quoting Fed.R.Civ.P. 56(€)).

1. Srip Searches

In considering a strip search policy at all federa Bureau
of Prison facilities, the Supreme Court established a
balancing test courts are to use in determining whether a
search is unreasonable:

The test of reasonableness under the Fourth
Amendment is not capable of precise definition
or mechanica application. In each case it requires
a balancing of the need for the particular search
against the invasion of personal rights that the
search entails. Courts must consider the scope of
the particular intrusion, the manner in which it is
conducted, the justification for initiating it, and
the place in which it is conducted.

Bell v. Wolfish, 441 U.S. 520, 559, 99 S.Ct. 1861, 60 L.Ed.2d
447 (1979).

In 1985, the Eighth Circuit Court of Appeals held that a
district court erred in denying the plaintiff’s motion for
judgment notwithstanding the verdict where plaintiff had
been subjected to a visual strip search after his arrest on a
minor offense of violating a leash law. Jones v. Edwards,
770 F.2d 739, 741 (8th Cir.1985). A violation of the leash
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law was not “the sort of crime to inspire officers with the
fear of introducing weapons or contraband into the [jail’ g
holding cell.” Id. Plaintiff was arrested at his home early in
the morning and officers were with him at every moment
after they read him the arrest warrant, which included
watching him dress and go to the bathroom. See id. The
Eighth Circuit concluded that security could not justify the
blanket deprivation of congtitutional rights that occurred. See
id. at 742.

In another strip search case, the Sixth Circuit held it was
clearly established in October 1986 that “a strip search of a
person arrested for a traffic violation or other minor offense
not normally associated with violence and concerning whom
there is no individualized reasonable suspicion that the
arrestee is carrying or concealing a weapon or other
contraband, is unreasonable [under the Fourth Amendment].”
Mastersv. Crouch, 872 F.2d 1248, 1255 (6th Cir.1989). The
plantiff in Masters was arrested for failing to appear in court
for two traffic tickets. See id. at 1250. She was arrested at
her home and transported to the corrections building where
she was ordered to open her blouse and later subjected to a
strip search of her entire body. See id. The Sixth Circuit held
the defendant county officers and employees were not entitled
to qualified immunity on plaintiff’s strip search clam. See
id. at 1257.

In 1993, the Tenth Circuit Court of Appeals held that a
strip search of arrestees pursuant to a jail’s blanket policy
requiring all detainees, including those arrested for minor
traffic offenses and awaiting bail, to be subject to a strip
search violated the plaintiffs’ Fourth Amendment rights.
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Chapman v. Nichols, 989 F.2d 393, 395-97 (10th Cir.1993).
In Chapman, the plaintiffs were arrested for minor traffic
violations, the jail officials had no reasonable suspicion that
these particular arrestees were likely to be carrying or
concealing weapons or drugs, and the plaintiffs were strip
searched pursuant to the jail’s blanket policy that al detainees
be strip searched. See id. at 395. In affirming the denia of
gualified immunity to the sheriff, the Tenth Circuit noted
that “[e]very circuit court, including our own, which has
considered the above circumstances under the Wolfish
balancing test has concluded that a search under these
circumstances is unconstitutional.” 1d. (citing cases from the
Courts of Appeals in the Second, Fourth, Fifth, Sixth,
Seventh, Eighth, Ninth, and Tenth Circuits). The defense of
qualified immunity was denied to the defendant sheriff
because in light of severa circuit court of appeals decisions,
the Tenth Circuit found that a jail officia could not have
reasonably believed that a strip search policy applied to minor
offense detainees, without particularized reasonable
suspicion, was lawful, even if conducted in private. See id.
at 397-98.

In addition to the above decisions, severa other federal
Courts of Appeals have declared unconstitutional, jail or
prison policies allowing or requiring persons arrested for
traffic or other minor offenses to be strip searched in the
absence of individualized reasonable suspicion that the
arrestee is carrying or concealing a weapon or other
contraband. See Weber v. Dell, 804 F.2d 796, 802 (2d
Cir.1986) (holding that strip-body cavity search of arrestee
who had been arrested for misdemeanor offenses was
unconstitutional where jail authorities had no reasonable
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suspicion that arrestee was concealing weapons or other
contraband); Stewart v. Lubbock County, Texas, 767 F.2d 153,
156-57 (5th Cir.1985) (strip search policy applied to minor
offenders awaiting bond when no reasonable suspicion
existed that they as a category of offenders or individually
might possess weapons or contraband violated the Fourth
Amendment); Giles v. Ackerman, 746 F.2d 614, 615 (9th
Cir.1984) (strip search of person arrested for minor traffic
offenses held unconstitutional in absence of individualized
suspicion) (overruled on other grounds); Hill v. Bogans, 735
F.2d 391, 394-95 (10th Cir.1984) (held that routine strip
searches in public area of persons detained for minor traffic
offenses is unreasonable under Fourth Amendment); Mary
Beth G. v. City of Chicago, 723 F.2d 1263, 1273 (7th
Cir.1983) (strip search of misdemeanor offenders who were
not inherently dangerous and who were being detained only
briefly while awaiting bond violated the Fourth Amendment);
Logan v. Shealy, 660 F.2d 1007, 1013 (4th Cir.1981) (strip
search of DWI arrestee was held unconstitutional).

The written strip search policy in effect at the time
Plaintiff was searched provided that all juveniles admitted
to the JIDC were to be searched for weapons, contraband and
signs of abuse by requiring the juvenile to remove dl of his
or her clothing, including undergarments; being visually
inspected while naked by a JDC staff member; and being
observed while taking a shower. This blanket policy applied
to minors arrested for minor offenses, such as curfew
violations, acohol violations and to CHINS children, as well
as to minors arrested for more serious offenses. Moreover,
the policy required JDC staff to conduct these strip searches
without regard to whether the JDC staff had any reasonable
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individualized suspicion that the juvenile was carrying or
concealing a weapon or contraband.

In support of their argument that the strip search policy
was constitutional, the Defendants contend they were
following nationally recognized standards recommending
that al minors be strip searched before they are moved from
the admission area to the detention area of the facility.
Defendants cite the report prepared by their expert, Charles
J. Kehoe, President of the American Correctional
Association, who opines that at the time of Plaintiff’s arrest,
the JDC’s policies and procedures were “consistent with
national standards and good juvenile detention practices and
were not unconstitutional or unlawful.” (Kehoe Report at
8.)

Whether the JDC'’s strip search policy is unconstitutional
or unlawful is a legal question for the Court to decide. See
Bell, 441 U.S. at 559, 99 S.Ct. 1861 (setting forth the
balancing test to be applied by courts in determining the
reasonableness of a search under the Fourth Amendment);
Jones, 770 F.2d at 740-42 (applying the Bell balancing test).
Dr. Kehoe’'s conclusions that the JDC’s policies and
procedures were “neither unconstitutional nor unlawful” are
lega conclusions and will be regjected to that extent. See Estes
v. Moore, 993 F.2d 161, 163 (8th Cir.1993) (affirming district
court’s rejection of an expert’s proposed testimony regarding
the existence of probable cause for an arrest because it was a
legal conclusion rather than opinion testimony). That the
JDC's policies may have complied with national standards
issued by a trade association or the Department of Justice
does not dictate that the policies were constitutional. Rather,
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the Court must apply the Supreme Court’s balancing test
applicable to alleged unconstitutional searches, which is
guoted above, to determine whether the strip search policy
and the search of Plaintiff violated the Fourth Amendment.
See Bell, 441 U.S. at 559, 99 S.Ct. 1861.

One of the justifications for the existence of the JDC's
strip search policy advanced by the Defendants is that these
searches are necessary to detect abuse or neglect, so that JIDC
staff may comply with state law in reporting such instances,
pursuant to SDCL § 26-8A-3. This argument is based upon a
faulty premise: that JDC staff have a duty to detect abuse or
neglect. The statute cited by Defendants in support of this
argument provides that any court services officer or law
enforcement officer “who [has] reasonable cause to suspect
that a child under the age of eighteen has been abused or
neglected ... shall report that information [to the proper
authorities].” SDCL 8§ 26-8A-3. While JDC staff must be
alert to the signs of abuse or neglect of the minors in their
care, this statute does not place an affirmative duty on JDC
staff to discover abuse or neglect of any minor admitted to
the JDC. Although JDC staff may have an interest in
discovering child abuse and neglect, the Defendants have
not cited and the Court has not found any authority holding
that this interest justifies the invasion of the minor's persona
rights involved in a strip search. Baancing the JDC's interest
in discovering child abuse and neglect against the invasion
of the minors persona rights entailed in a strip search leads
this Court to the conclusion that the strip search policy in
this case violates the minors Fourth Amendment rights.
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Another argument advanced by the Defendants in support
of the congtitutionality of the JDC's strip searches is that the
searches of juveniles were reasonable administrative searches
undertaken to satisfy an important government regulatory
interest. The Defendants argue that “strip searches can be
conducted on less than probable cause or reasonable
suspicion where the government’s legitimate security interest
outweighs an inmate’'s privacy interest.” (Defendants’ Brief
in Reply to PlaintiffS Response to Defendants Motion for
Summary Judgment, Doc. 107.) As explained below,
however, the Court does not find in this case that the JDC's
legitimate security interest outweighs the minors privacy
interests.

Defendants contend the strip search policy is justified
by the JDC’s security interest in protecting those in its care,
in addition to protecting the JDC staff. The Defendants
attempt to distinguish the unconstitutional search in Jones,
770 F.2d at 742, from the present case. In that case, the Eighth
Circuit held that: “[a]lthough we recognize that the security
of detention facilities is an important concern of correction
officials who are, in part, responsible for the safety of their
charges, we also recognize that security cannot justify the
blanket deprivation of rights of the kind incurred here.”
Jones, 770 F.2d at 742. The Court recognizes that the JDC
has a security interest in preventing the introduction of
weapons or contraband into its facility. The evidence in this
record, however, does not demonstrate that the incidence of
smuggling weapons or contraband into the JDC is more than
minima. See Giles, 746 F.2d at 617 (the evidence before the
Court showed that the incidence of smuggling activity at the
jail was minimal).
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The JDC's security interest must be balanced against the
invasion of personal rights entailed in a strip search
conducted pursuant to its written policies. The invasion of
persona rights entailed in a strip search conducted pursuant
to its written policies is similar to the invasion involved in
the courts of appeals’ decisions discussed above. As
recognized by the Tenth Circuit Court of Appeals “[t]he
experience of disrobing and exposing one's self for visual
inspection by a stranger clothed with the uniform and
authority of the state, in an enclosed room inside a jail, can
only be seen as thoroughly degrading and frightening.
Moreover, the imposition of such a search upon an individua
detained for a lesser offense is quite likely to take that person
by surprise, thereby exacerbating the terrifying quality of the
event.” Chapman, 989 F.2d at 396 (citations omitted). In this
case, minors are required to completely disrobe in front of a
same-sex JDC official and are visually inspected by a JDC
official before they take a shower, in the absence of any
suspicion that they are carrying or concealing a weapon or
other contraband. As the Tenth Circuit held “[t]here can be
no doubt that a strip search is an invasion of persona rights
of the first magnitude.” Chapman, 989 F.2d at 395.
Interestingly, Defendants have not cited a case in which the
security interest of a correctional facility has outweighed the
personal rights of a person arrested for a minor offense, who
was subjected to a strip search in the absence of any
individualized suspicion that the arrestee was carrying or
concealing a weapon or other contraband.

Similar to the Giles court, balancing the JDC’s security
interest against the privacy interests of the class members,
the Court holds that minors charged with minor or non-felony
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offenses may be subjected to a strip search only if JDC
officials possess a reasonable suspicion that the individual
minor is carrying or concealing a weapon or other contraband.
See Giles 746 F.2d at 617. Reasonable suspicion may be
based on such factors as the nature of the offense, the minor’s
appearance and conduct, and the prior arrest record. See id.

The change to the strip search policy made in September
1999 did not cure the uncongtitutionality of the policy. Rather,
the two-hour grace period likely spared some minors from
being strip searched in violation of the Fourth Amendment.
The minors who were not picked up within two hours were
subjected to the same uncongtitutional search as those minors
strip searched before the September 1999 policy change.

In addition to the two-hour grace period, Defendants
emphasize that there was a screen installed in the shower to
shield the minors' naked bodies from their necks down and
their ankles up. The record is unclear whether this screen
was ingaled only in the one shower in the unisex bathroom
located in the non-secure area of the JDC, or whether there
were screens also installed in the multiple showers in the
girls wing in the secure area of the JDC. In any event, a
shower screen did not cure the uncongtitutionality of the strip
searches, because JDC staff visually searched all minors
required to shower before entering the shower.

Now that the Court has held the JDC’s written strip
search policy is unconstitutional, the Court turns to the
gpecific search of the Plaintiff in this action. Defendants seek
to minimize the intrusion of the class members personal
rights by pointing out that Plaintiff was not required to shower
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or remove her underwear and bra during the search of her
body and clothing. Defendants state in their brief that
“[jJuveniles were asked to remove only their outer clothing,
not their undergarments, (Devlin Dep. a 13), a policy more
lenient than recommended by national standards.”
(Defendants’ Brief in Support of Motion for Summary
Judgment, Doc. 87.) The record does demonstrate that some
minors were not required to shower or remove their
undergarments during their searches.

When asked whether minors were asked to remove their
undergarments during the clothing search, one JDC officidl,
Bridget Devlin, responded “I never—I don't recall asking
anyone to do that. | mean, you can pretty much see what's
there when they’re in undergarments so—.” (Devlin Dep. at
15.) Later in her deposition, Devlin does state that she did
not require minors to remove their bras and underwear
(Devlin Dep. at 31), and that if a minor was having issues
with or was a little embarrassed by undressing in front of
someone else she tried to afford them the right of dressing in
the shower area. (Devlin Dep. at 39.) Jim Banbury, the
Director of the JDC in 1999 testified, however, that during
the time from when the expansion project was completed to
the issuance of the revised written policies on September
14, 1999, JDC officers were inconsistently applying the
JDC'’s written search policies that applied before the non-
secure area was completed. (Banbury Dep. at 38-39, 53-54.)
Some JDC officers were fully complying with the written
strip search policy held unconstitutional above and others
were modifying the searches to not require removal of
undergarments. (d.) Despite the inconsistencies in applying
the written search policies to those minors not admitted to
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the secure area of JDC, al of the class members required to
take showers, whether housed in the secure or non-secure
area, were visualy searched while naked. And those minors
subject to clothing searches, but were not required to shower,
were required to at least remove all clothing except their
undergarments and were subjected to a visua search of their
bodies while wearing only their undergarments.

That the JDC official who searched Plaintiff did not
require her to remove her underwear and bra in addition to
her other clothing does not result in a different outcome from
the holding above that the JDC's written strip search policy
is unconstitutional. The Court described in detail above the
written strip search policy in effect at the time Plaintiff was
brought to the JDC on August 9, 1999, and the modifications
to the policy on September 14, 1999, and the reasons it is
unconstitutional. Although some JDC officials were not
complying with the written procedure requiring all minors
to completely disrobe and shower, the Court is unwilling to
draw the line between constitutional and unconstitutional
searches at whether the person being searched is completely
nude or nearly nude. Defendants do not cite and the Court
has not found a case drawing such a distinction. Rather, the
Eleventh Circuit described a visual search of a female
juvenile who was required to remove al of her outer clothing
and her bra, but was allowed to keep her underwear on, as a
“strip search,” and did not draw a distinction between a search
while wearing one’s undergarments as less invasive than a
search while completely nude. See Justicev. City of Peachtree
City, 961 F.2d 188, 190-91 (11th Cir.1992).
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The Eleventh Circuit Court of Appeals applied the
Supreme Court’s balancing test set forth in Bell to determine
whether the strip search of the minor plaintiff violated her
Fourth Amendment rights. See id. at 191-94. Despite the fact
that the minor was alowed to keep her underwear on during
the search, the Eleventh Circuit recognized that “[c]hildren
are especially susceptible to possible traumas from strip
searches. . . . [Y]outh is more than a chronological fact. It is
a time and condition of life when a person may be most
susceptible to influence and to psychological damage.”
Id. at 192 (citations and quotation marks omitted). The strip
search in Justice of a female juvenile required to remove al
clothing except her underwear was found constitutional
only because the Defendants had reasonable suspicion to
believe the juvenile was carrying or concealing contraband.
See id. at 194. In the present case Plaintiff’s nearly naked
body was visually searched for weapons and contraband,
when she was arrested for a curfew violation, without any
suspicion that Plaintiff was carrying or concedling such items.

Applying the balancing test to the search of the Plaintiff,
the Court concludes that the search violated her Fourth
Amendment rights. Plaintiff was arrested for a minor offense,
a curfew violation. Like the offenses for which the plaintiffs
in several courts of appeals regarding strip searches, a curfew
violation is not normally associated with weapons, violence
or drugs. See, e.g., Chapman, 989 F.2d at 395-97 (minor
traffic violations); Masters, 872 F.2d at 1255 (minor traffic
offense); Giles, 746 F.2d at 618 (recognizing that the
plaintiff’s traffic violation was related neither to drugs nor
to weapons); Jones, 770 F.2d at 740-41 (leash law violation);
Logan, 660 F.2d at 1013 (driving while intoxicated). JDC
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officials had no suspicion that she was carrying or concealing
a weapon or other contraband. There is no indication that
Plaintiff had a prior delinquency record. There is evidence
that Plaintiff was emotionally upset and crying while she
was at the JDC, but there is no evidence that she was anything
but cooperative and orderly. Weighing the intrusiveness of
the strip search, even taking into account that Plaintiff was
not required to remove her bra and underwear, against the
minimal showing of need to conduct the indiscriminate
search, the Court concludes that the search of Plaintiff on
August 9, 1999, violated her Fourth Amendment rights.

Defendants contend that Defendant Banbury, former
Director of the JDC, and Defendant Todd Cheever, current
Director of the JDC, are entitled to qualified immunity from
the Plaintiff’s and the other class members claims for
monetary damages. Jail officials are “protected by qualified
immunity so long as ‘their actions could reasonably have
been thought consistent with the rights they are alleged to
have violated.” ” Gregoire v. Class 236 F.3d 413, 417 (8th
Cir.2000) (quoting Andersonv. Creighton, 483 U.S. 635, 638,
107 S.Ct. 3034, 97 L.Ed.2d 523 (1987)). “ To overcome this
quaified immunity, the plaintiff must ‘assert a violation of a
congtitutional or statutory right; that right must have been
clearly established at the time of the violation; and, given
the facts most favorable to the plaintiff, there must be no
genuine issues of material fact as to whether a reasonable
official would have known that the alleged action indeed
violated that right.” ” Id. (quoting Liebe v. Norton, 157 F.3d
574, 577 (8th Cir.1998)).
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The lack of a Supreme Court ruling on the
constitutionality of strip searching juveniles in a detention
facility, does not preclude a finding that the law was clearly
established that the search of the Plaintiff and the other class
members violated their Fourth Amendment rights. The Eighth
Circuit has recognized that in determining whether a right is
clearly established for purpose of the qualified immunity
defense:

“[1t is not necessary that the Supreme Court has
directly addressed the issue, nor does the precise
action or omission in question need to have been
held unlawful. In the absence of binding
precedent, a court should look to all available
decisona law including decisions of state courts,
other circuits and district courts.. . .”

Burnhamv. lanni, 119 F.3d 668, 677 (8th Cir.1997) (quoting
Hayes v. Long, 72 F.3d 70, 73 (8th Cir.1995) (citation
omitted)).

It is asserted in this action that Defendants Banbury and
Cheever violated Plaintiff's and the other class members
Fourth Amendment right to be free from unreasonable
searches. By the time of the violations involved in this action,
it had been clearly established for severa years that the Fourth
Amendment protected persons from the kinds of searches of
which Plaintiff and the class complain. See Jones, 770 F.2d
a 742 n. 4 (denying qualified immunity to jail officials who
conducted a strip search in 1981 on a person arrested for
minor offenses without any suspicion that he was harboring
weapons or contraband and holding that “the fourth
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amendment’s protection against the kind of search of which
Jones complains was well-established at the time his search
took place”). In addition to the Eighth Circuit, the Court cited
above seven other federd courts of gppeds that have ruled strip
searching arrestees of minor offenses without & least reasonable
suspicion that the arrestee is carrying or concealing a weapon
or other contraband violates the arrestees’ Fourth Amendment
rights. Those courts gpplied the Supreme Court’s baancing test
st forth in Bell, 441 U.S. at 559, 99 S.Ct. 1861, in reaching
their conclusions, as the Court has done in this case.

Defendants Banbury and Cheever argue that because their
actions complied with national standards for good practice in
the operation of juvenile correctiond facilities, they are entitled
to qudified immunity. It is noted that it has not been established
on the record in this case that Defendants Banbury and Cheever
were aware of the nationally recognized standards cited by
Defendants expert. In any event, even if they were aware of
those standards, they are not entitled to the protection of quaified
immunity because such standards do not override clearly
established law. Based upon the established case law from the
Eighth Circuit, as well as the seven other Circuit Courts of
Appeals to have ruled on the unconstitutionality of strip
searching persons arrested for minor offenses without any
reasonable individualized suspicion of carrying or concealing
contraband or wegpons, the Court finds that there is no genuine
issues of materia fact as to whether a reasonable officid would
have known that the strip searches involved in this action indeed
violated the class members Fourth Amendment rights. Thus,
Defendants Banbury and Cheever are not entitled to qualified
immunity on Plaintiff’s and the other class members claims
for monetary damages.
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2. Religious Preference Questioning

Defendants seek summary judgment on the claims of the
third and fourth classes certified by the Court regarding the
JDC'’s policy and procedure in questioning minors being
admitted to the JDC about their religious preferences. If a
minor refused to answer the questions about their religious
preferences, he or she was not forced to answer the questions
and was not punished for refusing to answer. The minors
that did answer the questions were not treated more or less
favorably than any other detainees.

Defendants contend that the religious preference
questions were asked to help JDC staff ensure that any
required dietary restrictions or observances were met.
Defendants argue that there was no infringement of the class
members’ rights to privacy or free exercise of religion as a
result of the chalenged questions.

In response to Defendants’ motion, class counsel
concedes “[s]ince the constitutional violation in this regard
would result in only nominal damages and the defendants
have discontinued the practice, plaintiffs are seeking only
declaratory relief under Count 11.” (PlaintiffS Response to
Defendants’ Motion for Summary Judgment, Doc. 104.) As
a result of this abandonment of a claim for monetary damages,
Defendants are entitled to summary judgment on all claims
asserted by the fourth class certified by the Court seeking
monetary damages for the Defendants practice of questioning
minors about their religious beliefs.
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In light of the Defendants discontinuance of questioning
minors about their religious beliefs and the abandonment of
any clam for damages on that claim, the Court must examine
whether a live case or controversy continues to exist. “Atrticle
Il of the Constitution only allows federal courts to adjudicate
actual, ongoing cases or controversies.” Potter v. Norwest
Mortgage, Inc., 329 F.3d 608, 611 (8th Cir.2003). “When an
action no longer satisfies the case or controversy requirement,
the action is moot and a federal court must dismiss the
action.” 1d. (citing Minn. Humane Soc’y v. Clark, 184 F.3d
795, 797 (8th Cir.1999)). The Supreme Court explained:

It has long been settled that a federa court has no
authority “to give opinions upon moot questions
or abstract propositions, or to declare principles
or rules of law which cannot affect the matter in
issue in the case before it.”. . .. For that reason,
if an event occurs while a case is pending on
appeal that makes it impossible for the court to
grant “any effectual relief whatever” to a
prevailing party, the appea must be dismissed.

Church of Scientology of California v. United States, 506
U.S. 9, 12, 113 S.Ct. 447, 121 L.Ed.2d 313 (1992) (citations
omitted). In this case, the Defendants discontinued the
practice of asking minors admitted to the JDC about their
religious beliefs. There is no evidence in the record to suggest
that the Defendants intend to reestablish this practice. Even
if the Court were to find the practice violated Plaintiff’s and
the other class members constitutional rights, the withdrawal
of the claim for monetary damages makes it impossible for
the Court to grant “any effectua relief whatever” to the class.
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Id. Declaratory relief on the religious questioning practice
as requested by Paintiff “cannot affect the matter in issue in
the case” before the Court. Thus, the Court finds the claims
of the third class certified by the Court must be dismissed
without prejudice as moot.

CONCLUSION

The Court will deny Plaintiff’s Motion to Strike, Doc.
101, but the Court rejects that portion of Dr. Kehoe's report
where he opines that the JDC’s policies and practices are
“neither unconstitutional nor unlawful.” It is for the Court
to determine whether the JDC’s policies and practices are
unconstitutional or unlawful. For the reasons set forth above,
the Court concludes that the JDC’s blanket policy of strip
searching minors arrested for minor or non-felony offenses,
without any individualized determination of reasonable
suspicion that the individual was or is likely to be carrying
or concealing weapons, drugs or other contraband, violates
the Fourth Amendment. Furthermore, the strip search of the
Plaintiff, Jodie Smook, violated her Fourth Amendment
rights. The members of the first two classes certified by the
Court, therefore, are entitled to summary judgment on their
claims that the strip searches they endured at the JDC
pursuant to the JDC’s blanket strip search policy violated
their Fourth Amendment rights to be free from unreasonable
searches. The remaining issues relating to the strip search
claims are: 1) what type of injunctive relief is appropriate in
this case; 2) what amount of monetary damages are
appropriate and how should the class members damages be
determined; 3) what should the ending date be for
membership in the first two classes certified by the Court.
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The claims asserted by the third class certified by the
Court, the class seeking injunctive relief for being questioned
about their religious beliefs, will be dismissed without
prejudice as moot. Summary judgment will be entered in
favor of the Defendants, and against the fourth class certified
by the Court, because the class has abandoned the damages
claim for being subjected to questioning about their religious
beliefs at the JDC. Accordingly,

IT IS ORDERED:

1. Tha Fantiff's Motion to Strike Expert Report, Doc.
101, is denied.

2. That Plaintiff’'s Motion for Partial Summary
Judgment, Doc. 91, is granted.

3. That Defendants Motion for Summary Judgment,
Doc. 86, is (a) granted to the extent that the claims by the
third class, seeking injunctive relief based on religious
guestioning, are dismissed without prejudice as moot; (b)
granted as to the claims by the fourth class, seeking damages
based on religious questioning; and (c) denied as to the strip
search claims asserted by the first and second classes.

4. That at the close of the case, judgment will be entered
in favor of Defendants on the claims of the following classes.

All persons seeking injunctive relief in this action who,
when they under the age of eighteen years, were charged with
minor offenses from November 1, 1997 to September 14,
1999, or were charged with non-felony offenses from April
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16, 1999 to September 14, 1999, and were, pursuant to JDC
policy, subjected to questioning about their religious beliefs
at the Minnehaha County Juvenile Detention Center.

All persons seeking compensatory and punitive damages
in this action who, when they under the age of eighteen years,
were charged with minor offenses from November 1, 1997
to September 14, 1999 or were charged with non-felony
offenses from April 16, 1999 to September 14, 1999, and
were, pursuant to JDC policy, subjected to questioning about
their religious beliefs at the Minnehaha County Juvenile
Detention Center.

5. That, on or before October 11, 2004, Plaintiff shal
file and serve a proposed plan to conclude the monetary
damages and injunctive relief issues remaining on the strip
search claims as well as propose an ending date for
membership in the first two classes certified by the Court.
On or before November 1, 2004, Defendants shall file and
serve a response to Plaintiff’s plan, and if they do not agree
with Plaintiff’s plan they shall include a proposed plan.
Paintiff shal file and serve a reply to Defendants response,
on or before November 11, 2004.
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APPENDIX D — ORDER OF THE UNITED STATES
COURT OF APPEALS FOR THE EIGHTH CIRCUIT
DENYING PETITION FOR REHEARINGAND
REHEARING EN BANC
DATED SEPTEMBER 28, 2006

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No. 05-1363

Jodie Smook, etc.,
Appellee,
VS.
Minnehaha County, South Dakota, et al.,
Appellants.

Order Denying Petition for Rehearing
and for Rehearing En Banc

The petition for rehearing en banc is denied. The petition
for rehearing by the pand is aso denied.

Judge Bye would grant the petition for rehearing en banc.

Judge Wollman did not participate in the consideration
or decision of this matter.

(5128-010199)

September 27, 2006





