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QUESTION PRESENTED

Last Term, in Cooper Industries, Inc. v. Aviall Services,
Inc., the Court held that private parties may sue other
potentially liable parties for contribution under § 113(f)(1) of
the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 (CERCLA), as amended by the
Superfund Amendments and Reauthorization Act of 1986, 42
U.S.C. §9613(f)(1), only during or following a CERCLA
abatement or cost recovery action. 543 U.S. 157, 166 (2004).

Cooper Industries acknowledged but left undecided the
important question presented here:

Whether persons potentially liable for cleanup costs,
who have neither been sued under CERCLA nor re-
solved their liability to the government, but who have in-
curred cleanup costs, can recover those costs from other
potentialy liable parties under § 107(a)(4)(B), thereby
avoiding 8§ 113(f)’ s limitations on contribution claims.

(i)



i
PARTIESTO THE PROCEEDING BELOW AND
RULE 29.6 STATEMENT

Petitioner, defendant-appellee below, is UGI Utilities, Inc.
(Petitioner or UGI). UGI is wholly owned by UGI Corpo-
ration, a publicly held corporation.

Respondent, plaintiff-appellant below, is Consolidated
Edison Company of New Y ork, Inc. (Con Ed).
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INTHE

Supreme Court of the Anited States

No.

UGI UTILITIES, INC.,
Petitioner,
V.

CONSOLIDATED EDISON COMPANY OF NEW Y ORK, INC.,
Respondent.

On Petition for aWrit of Certiorari to the
United States Court of Appeals
for the Second Circuit

PETITION FOR A WRIT OF CERTIORARI

Petitioner, UGI Utilities, Inc., respectfully petitions for a
writ of certiorari to review the judgment of the United States
Court of Appeals for the Second Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1la23a)
addressing the issue raised in this petition is reported at 423
F.3d 90. The court of appeals summary order addressing
other issues (Pet. App. 24a-293a) is unreported. One opinion of
the district court (Pet. App. 30a57a) is reported at 310 F.
Supp. 2d 592. The other (Pet. App. 58a-1004) is unreported.

JURISDICTION

The judgment of the court of appeals was entered on
September 9, 2005. The order denying UGI’ s timely petition
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for rehearing was entered on January 18, 2006. Pet. App.
102a. The jurisdiction of this Court is invoked under 28
U.S.C. 8 1254(1).

STATUTESINVOLVED

Section 107(a) of the Comprehensive Environmenta Re-
sponse, Compensation, and Liability Act of 1980 (CERCLA)
makes four categories of persons, commonly referred to as
“potentially responsible parties” or “PRPs,” liable for the
costs of cleaning up hazardous waste sites. 42 U.S.C.
89607(a)(1)-(4). These PRPs include owners and operators
of facilities at which hazardous waste is located and past
owners and operators of those facilities. Id. Section 107(a)
makes them liable for, among other things, “al costs of
removal or remedial action incurred by the United States
Government or a State or an Indian tribe” and liable for “any
other necessary costs of response incurred by any other
person consistent with the national contingency plan.” Id. at
§9607(a)(4)(A)-(B). Section 107(a) has been uniformly
interpreted to make each PRP dtrictly liable, jointly and
severally, for these costs!

As originally enacted, CERCLA did not provide an express
mechanism for a PRP to seek contribution from other PRPs.
See Key Tronic Corp. v. United Sates, 511 U.S. 809, 816
(1994). Some courts bridged this statutory gap by holding
that § 107 implied that a PRP could sue for contribution,? or

! See, e.g., Bedford Affiliates v. Sills, 156 F.3d 416, 423 (2d Cir. 1998);
Centerior Serv. Co. v. Acme Scrap Iron & Metal Corp., 153 F.3d 344, 348
(6th Cir. 1998); Pneumo Abex Corp. v. High Point, Thomasville & Denton
RR., 142 F.3d 769, 774, 776 (4th Cir. 1998).

? See, e.g., United Sates v. Ward, No. 83-63-CIV-5, 1984 WL 15710,
at *4 (E.D.N.C. May 14, 1984) (scope of liability, including liability in
contribution, is to be determined under 8§107(a)); Pinole Point Props.,
Inc. v. Bethlehem Steel Corp., 596 F. Supp. 283, 291 (N.D. Cal. 1984)
(potentially liable party has standing to sue other PRPs under
§ 107(a)(4)(B)); City of Philadelphia v. Stepan Chem. Co., 544 F. Supp.
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that federal common law afforded PRPs a contribution
clam.® Other courts concluded that § 107(a) afforded no
right of contribution and provided a private cost recovery
clam only to plaintiffs who were themselves not liable for
the cleanup.*

In 8 113(f) of the Superfund Amendments and Reauthori-
zation Act of 1986 (SARA), Congress provided private
parties with “two express avenues for contribution,” Cooper
Indus., 543 U.S. at 167. First, §113(f)(1) provides, “Any
person may seek contribution from any other person who is
liable or potentially liable under [§107(a)], during or
following any civil action [brought under § 106 or § 107].”
42 U.S.C. 8§9613(f)(1). Second, §113(f)(3)(B) authorizes
parties that settle their liability with the United States or a
state to bring contribution claims against non-settling PRPs:
“A person who has resolved its liability to the United States
or a State for some or al of a response action...in an
administrative or judicially approved settlement may seek

1135, 1143 (E.D. Pa. 1982) (8107(a) “gives a private [responsible] party
the right to recover its response costs from responsible third parties which
it may choose to pursue”).

® See, eg., United Sates v. New Castle County, 642 F. Supp. 1258,
1265 (D. Ddl. 1986) (holding “Congress empowered the federal courts to
establish afederal common law of contribution under CERCLA,” and also
holding no right of contribution under 8107(a)(4)(B) or § 107(e));
Colorado v. ASARCO, Inc., 608 F. Supp. 1484, 1490-92 (D. Colo. 1985)
(recognizing right of contribution in §107 action under federal common
law, which is preserved in 8107(€)); United States v. A&F Materials Co.,
578 F. Supp. 1249, 1255 (S.D. Ill. 1984) (“Congress intended the courts to
impose common law liability rules [including contribution] on generators
and other entities liable under CERCLA.").

* See Mardan Corp. v. C.G.C. Music, Ltd., 600 F. Supp. 1049, 1058
(D. Ariz. 1984) (equitable doctrine of unclean hands bars liable party from
recovery of response costs from other PRPs under § 107(a)(4)(B));
D’Imperio v. United Sates 575 F. Supp. 248, 253 (D.N.J. 1983) (“In
order to seek recovery under this section, it is necessary for the plaintiff to
prove that he himself is not liable for these costs.”).
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contribution from any person who is not party to [such] a
settlement.” 42 U.S.C. 8 9613(f)(3)(B). PRPs that have not
been sued and have not settled with the government cannot
maintain a 8 113 contribution claim. See Cooper Indus., 543
U.S. at 166.

After SARA, the Court’s dicta have twice touched on
whether an implied 8§ 107(a) contribution claim exists after
Congress added 8§ 113(f). Key Tronic observed that § 107(a)
may by implication create a private cause of action for some
persons. 511 U.S. a 818 n.11l. But last Term the Court
cautioned in Cooper Industries that lower courts conclusion
that a contribution right “arose ether impliedly from
provisions of the statute, or as a matter of federal common
law . . . was debatable in light of two decisions of this Court
that refused to recognize implied or common-law rights to
contribution in other federa statutes” 543 U.S. at 162.
Neither Key Tronic nor Cooper Industries, however, resolved
the extent, if any, to which §107(a) creastes a private
contribution remedy distinct from, and potentially incon-
sistent with, the remedy Congress afforded in § 113(f).

Sections 107 and 113 of CERCLA, 42 U.S.C. 889607 &
9613, are set out in the petition appendix (Pet. App. 103a-
142a).

STATEMENT

This case presents the important issue of CERCLA con-
struction that Cooper Industries expressly declined to decide:
whether nine courts of appeals have correctly held that a PRP
may not pursue a CERCLA §107(a) action against other
PRPs, including as an alternative to a 8 113(f) contribution
clam that is otherwise barred. See 543 U.S. at 169.
Although the Second Circuit previously had held that § 113(f)
“plainly governs . . . contribution actions,” Bedford Affiliates,
156 F.3d at 424, and that a PRP “ could not pursue a § 107(a)
cost recovery claim against [other PRPS],” id. at 423-24, in
this case it answered the question Cooper Industries left open
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by abandoning its prior holding and giving PRPs a § 107(a)
right to recover their cleanup costs from other PRPs.

The court of appeals reasoned that after Cooper Industries
it “no longer makes sense” to view 8 113(f)(1) as the sole
means by which PRPs can seek to recover from other PRPs.
Pet. App. 14a. By interpreting CERCLA to provide a
§ 107(a) claim to PRPs that do not meet § 113(f)’s conditions
on contribution claims, the court created a conflict both with
its sister circuits and with the United States's consistent
interpretation of CERCLA.

1. Con Ed, which owned or operated manufactured gas
plants, is potentially liable for their remediation. Con Ed
owned or operated manufactured gas plants (MGPs) at sites
in the State of New York. New York “directed Con Edison to
investigate and, if necessary, remediate contamination at the
MGP Sites.” C.A. JA. 11 (First Am. Compl.). But Con Ed,
like Aviall, was never sued under CERCLA. Pet. App. 7a.

In 2002, Con Ed entered into an agreement with New Y ork
to clean up severa of these sites. C.A. JA. 870-907. That
agreement, however, did not resolve Con Ed's CERCLA
liability to the State. Pet. App. 10a.

Before agreeing with New York that it would clean up the
MGP sites, Con Ed sued UGI for contribution under federal
and state law, invoking the district court’s jurisdiction under
both 28 U.S.C. § 1331 and § 1332. Con Ed alleged that UGI
and its related companies were past owners and operators of
the plants. C.A. JA. 8-18 (First Am. Compl.). Con Ed’'s
only federa law clam invoked 8§ 113(f)(1) and requested
“judgment in favor of Con Edison and against UGI for
contribution in an allocation to be determined at trial.”® Id. at
16 (emphasis added).

3 Although Con Ed asserted state law claims, Con Ed abandoned them
on appeal. Con Ed's action against UGI now depends exclusively on the
existence of the Second Circuit’s newly-created 8 107(a) PRP claim.
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The district court granted UGI summary judgment. Pet.
App. 101a. As to some sites, it held that UGI was not “a
person who is liable or potentialy liable under section
[107(8)],” as required by §113(f), because the evidence did
not support afinding that UGI owned or operated those sites.
Id. at 49a-57a, 93a-95a. Asto other MGP sites, the court held
that Con Ed had released any CERCLA operator liability
clam. Id. at 94a-95a. Con Ed appeaed.

2. The court of appeals held that Con Ed’'s 8§ 113(f)
claim was barred by Cooper Industries but allowed Con
Ed to proceed under 8 107(a). While Con Ed’'s appea was
pending, the Court decided Cooper Industries. After ordering
supplemental briefing on whether Cooper Industries deprived
it of subject matter jurisdiction, the court of appeals correctly
concluded that Con Ed’s ability to maintain an action under
8 113(f) was foreclosed by Cooper Industries holding that
§ 113(f)(1) is unavailable to parties that have not been sued
under CERCLA. Pet. App. 7a

Con Ed acknowledged that Cooper Industries barred its
8§ 113(f)(1) claim (C.A. Supp. Reply Br. for Pl.-Appellant at 1
n.1), arguing instead that its agreement with New York to
clean up the MGP sites entitled it to sue UGI for contribution
under 8§ 113(f)(3)(B) (Pet. App. 3a, 7). The court of appeas
rejected this argument, reasoning that the agreement did not
resolve Con Ed's CERCLA liability to the state, a prere-
quisiteto a 8 113(f)(3)(B) contribution claim. Pet. App. 10a

The court of appeals held, however, that “in light of
Cooper Industries, section 107(a) applies to the facts of this
case.” Id. at 11a. In particular, the court of appeals thought
footnote 3 of Cooper Industries required it to reexamine the
well-established principle that “actions by parties who might
themselves be liable under section 107(a) were necessarily
actions for contribution, and [were] therefore governed by the
mechanisms set forth in 8§ 113(f).” Id. a 14a (quotation
omitted). It reasoned that the Court in Cooper Industries
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“expressly stated that the section 107(a) cost recovery remedy
and the section 113(f)(1) contribution remedy, though
‘similar at a general level in that they both alow private
parties to recoup costs from other private parties,” are ‘clearly
distinct.’” 1d. (quoting Cooper Indus., 543 U.S. at 163 n.3).

This observation, the court of appeals concluded, in com-
bination with Cooper Industries holding “that a section
113(f)(1) action is only available during or following a
specified civil action . . . impel[led it] to conclude that it no
longer makes sense to view section 113(f)(1) as the means by
which the section 107(a) cost recovery remedy is effected by
parties that would themselves be liable if sued under section
107(a).” Id. According to the court of appeals, once Cooper
Industries held that § 113(f)(1) is unavailable to PRPs who
have not been sued and recognized that § 107(a)’s remedy is
“distinct” from 8§ 113(f)(1)’s contribution remedy, “ determin-
ing whether a party in Con Ed’s circumstances may sue under
section 107(a) is easily resolved based on that section’s plain
language.” Id. Turning to the “plain language,” the court of
appeals held that Con Ed is a “person” that incurred “costs
of response”; therefore, § 107(a) authorizes Con Ed's suit
against UGI to recover those costs. 1d. at 15a.

In so holding, the court of appeals rejected other courts of
appeals conclusion that CERCLA does not alow private
PRPs to use § 107(a) to recover costs from other PRPs. Id. at
15a-16a. The court of appeals attempted to distinguish these
precedents by limiting its new 8§ 107(a) remedy to PRPs that
incurred cleanup costs “voluntarily.” 1d. at 16a-17a. But the
court recognized that, even as so limited, its holding squarely
conflicts with the Ninth Circuit's holding in Pinal Creek
Group v. Newmont Mining Corp., 118 F.3d 1298 (9th Cir.
1997), that even voluntary PRPs are limited to contribution
clams under 8 113(f). The Second Circuit declared, “We
simply and respectfully disagree with the Ninth Circuit’'s
holding in Pinal Creek” (Pet. App. 21d), concluding that
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Cooper Industries statement that 8 107(a) and 8§ 113(f) rem-
edies are “clearly distinct,” 543 U.S. at 163 n.3, eviscerates
Pinal Creek’ s holding (Pet. App. 21a).

After holding that 8§ 107(a) provided a basis for Con Ed's
action against UGI, the court of appeals in a separate order
reversed in part the district court’s decision granting UGI
summary judgment on the basis of arelease executed by Con
Ed’'s predecessor-in-interest and remanded for further pro-
ceedings on the merits of that clam under § 107(a). Id.
at 2%

The court of appeals denied UGI’s petition for rehearing
and rehearing en banc without comment. 1d. at 102a.

REASONS FOR GRANTING THE PETITION

Before the decision below, ten courts of appeals (including
the Second Circuit) had held that § 113(f) provides the sole
federal law mechanism by which private parties can recover
an equitable portion of their incurred cleanup costs from other
PRPs. Creating conflict where none previously existed, the
court of appeals held that PRPs to which Congress refused a
contribution clam under § 113(f) may recover “necessary
response costs incurred voluntarily” from other PRPs under
§107(a). Pet. App. 17a.

This conclusion, in addition to creating a conflict with
decisions in every other circuit to address the issue, is wrong
on an important question of federal law because it is
inconsistent with the text, structure, and history of CERCLA.
First, 8 107(a)’s text does not authorize PRP suits and does
not mention contribution; it instead authorizes full recovery
from private parties, jointly and severaly. See 42 U.S.C.
§9607(a)(4)(B). Section 113(f)(1)'s text, on the other hand,
expressly authorizes PRPs to bring claims for “contribution”
against other PRPs and authorizes courts to resolve such
claims by alocating liability according to “equitable factors.”
See 42 U.S.C. §9613(f)(1). Second, Congress's 1986 amend-
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ments expressly provided a limited contribution remedy in
§ 113(f) that is structured to promote private party settlements
with the government and that is inconsistent with a private
PRP 8§ 107(a) claim. Third, the legislative history reveals that
§ 113(f) was intended to supersede earlier district court
holdings that 8 107(a) implied a contribution claim and to
provide the exclusive CERCLA contribution remedy.

The United States has recently renounced the Second
Circuit’'s decision in this case, informing the Eighth Circuit
that the court of appeals decision in this case “is contrary to
controlling authority in [the Eighth] Circuit and is unper-
suasive.” Brief of the Appellee at 46, Atlantic Research
Corp. v. United Sates No. 05-3152 (8th Cir. Dec. 6, 2005)
[hereinafter U.S. Atl. Research Br].® The United States has
repeatedly disagreed with the CERCLA construction adopted
by the court of appeals below. In its amicus brief in Cooper
Industries, the United States championed Pinal Creek's
conflicting holding that even “voluntary” PRPs are limited
to contribution claims under 8§ 113(f). Brief for the United
States as Amicus Curiae Supporting Petitioner, Cooper
Indus.,, 543 U.S. 157 (2004) (No. 02-1192), 2004 WL
354181, at *20 n.9 [hereinafter U.S. Cooper Indus. Br.]; see
also Brief for the Federal Appellees, E.I. DuPont de Nemours
& Co. v. United Sates, No. 04-2096 (3d Cir. April 22, 2005)
[hereinafter U.S. DuPont Br.].” Cooper Industries, moreover,
did not change the United States's view. The Government
continues to maintain that any attempt “to allow certain PRPs
full recovery under section 107(a)(4)(B) is inconsistent with

® Excerpts from the United States's Atlantic Research brief are

included in the Appendix to Petition. Pet. App. 163a-170a. The complete
brief is available at http://www.ca8.uscourts.gov/briefs/05/12/appellee/
053152 1br.pdf?A1=View+Brief.

" On file with, and available from, the United States Court of Appeals
for the Third Circuit.
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CERCLA'’s settlement scheme and should be rejected.”  Pet.
App. 170a (U.S. Atl. Research Br. at 50).

What is more, the court of appeals decision embodies a
fundamental misreading of Cooper Industries, which did not
“impel” the lower courts to fashion a § 107(a) remedy for
PRPs that is unfettered by § 113's constraints. By misreading
Cooper Industries in a way that advances a particular public
policy viewpoint, the court of appeals risks disupting the
settled CERCLA construction in every other circuit. The
effects have already been seen, as some district courts have
similarly read Cooper Industries to create §107(a) PRP
clams, even in circuits that previously held that PRPs must
seek contribution under § 113(f). A ruling by the Court is
now needed to avoid substantial uncertainty and costly
litigation across the Nation over PRPS ability to recovery
cleanup costs under § 107(a).

|. THE COURT OF APPEALS DECISION CON-
FLICTS WITH NINE OTHER COURTS OF
APPEALS HOLDINGS THAT ARE WELL
FOUNDED IN CERCLA’S TEXT, STRUCTURE,
AND HISTORY

A. The Second Circuit's Decision Conflicts With
Uniform Holdings That PRPs Cannot Sue
Under §107(a)

Before the decision in this case, the courts of appeals had
uniformly held that § 107(a) does not afford PRPs a right of
recovery against other PRPs. Indeed, though not reaching the
issue, Cooper Industries identified decisions from eight
circuits (including the Second Circuit) that the parties had
accurately cited as holding “that a private party that isitself a
PRP may not pursue a 8§ 107(a) action against other PRPs for
joint and severa liability.” See Cooper Indus, 543 U.S. a
169 (citing Bedford Affiliates, 156 F.3d at 423-24; Centerior
Serv., 153 F.3d at 349-56; Pneumo Abex, 142 F.3d at 776;



11

Pinal Creek, 118 F.3d at 1301-06; New Castle County v.
Halliburton NUS Corp., 111 F.3d 1116, 1120-24 (3d Cir.
1997); Redwing Carriers, Inc. v. Saraland Apartments, 94
F.3d 1489, 1496 & n.7 (11th Cir. 1996); United States v.
Colo. & E.R Co., 50 F.3d 1530, 1534-36 (10th Cir. 1995);
United Technologies Corp. v. Browning-Ferris Indus., 33
F.3d 96, 98-103 (1st Cir. 1994)). In addition, the Seventh and
Eighth Circuits similarly so held in Akzo Coatings, Inc. v.
Aigner Corp., 30 F.3d 761, 764 (7th Cir. 1994), and Dico,
Inc. v. Amoco Oil Co., 340 F.3d 525, 531 (8th Cir. 2003),
respectively. Thus, when the Court decided Cooper Indus
tries, ten courts of appeals had ruled, contrary to the Second
Circuit’'s nove ruling in this case, that PRPs may not main-
tain a contribution claim independent of 8§ 113(f). “Every
court of appeds that has examined this issue,” the Third
Circuit explained before the decision in this case, “has come
to the same conclusion: a section 107 action brought for
recovery of costs may be brought only by innocent parties
that have undertaken clean-ups. An action brought by a
potentially responsible person is by necessity a section 113
action for contribution.” New Castle, 111 F.3d at 1120
(emphasisin original).

As noted, before this case the Second Circuit followed the
same rule. Its Bedford Affiliates decison reected the
contention that a PRP was entitled to recover under § 107(a).
156 F.3d at 424. Consistent with its sister circuits, Bedford
Affiliates held that “one potentially responsible person can
never recover 100 percent of the response costs from others
similarly situated since it is a joint tortfeasor—and not an
innocent party—that ultimately must bear its pro rata share
of cleanup costs under 8§ 107(a).” 1d. Following earlier
decisions of the First and Seventh Circuits, Bedford Affiliates
concluded that an “action to recoup the portion of costs
exceeding a potentialy responsible person’s equitable share
of the overdl liability... is a quintessential clam for
contribution . . .[and] CERCLA § 113(f) plainly governs



12

such contribution actions.” Id. (citing, inter alia, United
Techs., 33 F.3d at 100, and Akzo, 30 F.3d at 764).

B. The Court of Appeals New Construction Runs
Counter to CERCLA’s Text, Structure, and
History

1. CERCLA’s text does not support affording PRPs a
8§ 107(a)(4)(B) contribution claim. In refusing to adhere to
the previously uniform holdings that § 107(a)’s cost recovery
clam is available only to “innocent” parties (Pet. App. 15a
(refusing to follow United Techs., 33 F.3d at 100)), the court
of appeals reasoned that the “plain language” of § 107(a)
requires a contrary result.

But the court of appeals failed to consider § 107(a)’s text
accurately or fully, stating, “Section 107(a) makes its cost
recovery remedy available, in quite smple language, to any
person that has incurred necessary costs of response.” Pet.
App. 15a (emphasis in origina). The § 107(a)(4)(B) touch-
stone, however, is “any other person.” Section 107(a)
provides that the PRPs described in subsections 107(a)(1)-(4)
“shall be liable for—(A) al costs of remova or remedia
action incurred by the United States Government or a State or
an Indian tribe . .. ; [and] (B) any other necessary costs of
response incurred by any other person . . .,” 42 U.S.C.
§9607(a)(4)(A)-(B) (emphasis added). Reading “any other
person” to exclude PRPs reconciles 8§ 107's text with
Congress's express contribution remedy in § 113(f) and with
the overwhelming majority view that PRPs cannot sue under
8 107(a)(4)(B). The Second Circuit simply ignored the “ other
person” language.

As courts of appeals had previoudy concluded, nothing in
8 107(a)(4)(B)’s text provides an express contribution claim,
i.e,, aclam arising “when two or more persons become liable
in tort to the same person for the same harm . . . even though
judgment has not been recovered against dl or any of them.”
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RESTATEMENT (SECOND) OF TORTS 8886A(1) (1979), cited in
Centerior Serv., 153 F.3d at 350.

Nor can a contribution clam farly be implied from
§ 107(a)(4)(B), which provides that PRPs shall be liable for
“other costs of response incurred by any other person.”
Section 107(a)’s cost recovery language has long been
interpreted to make PRPs strictly liable for all cleanup costs
(subject only to the limited defenses in 8 107(b)). As severa
courts of appeals have explained, because § 107(a) typically
renders defendant-PRPs jointly and severaly liable for the
plaintiff’s entire cleanup cost, a plaintiff under that section
must be a party entitled to recover al of its costs.? As
the First Circuit explained in an often-cited decision, ac-
tions under 8 107(a) are, as Congress describes them in
8 113(g)(2), “actions for ‘recovery of the costs' . . . sug
gest[ing] full recovery; and it is sensible to assume that
Congress intended only innocent parties—not parties who
were themselves liable—to be permitted to recoup the whole
of their expenditures.” United Techs, 33 F.3d at 100.
Because a PRP is potentially liable for its share of those
expenditures, alowing a PRP to hold other PRPs strictly
liable for all of them is nonsensical. For this reason too,
§107(a)(4)(B)’s “other persons’ language is better read to
refer to persons other than PRPs.

What is more, § 113's text expressly provides for
contribution claims by PRPs. Section 113(f)(1) states that
“[any person may seek contribution from any other person
who is liable or potentially liable under section [107(a)].” 42
U.S.C. 89613(f)(1). As courts of appeals have explained
repeatedly, “a claim by a potentially responsible person is ‘a

8 See, e.g., New Castle, 111 F.3d at 1120 (holding that only innocent
parties can recover under § 107(a)); United Techs., 33 F.3d at 100 (same);
Akzo, 30 F.3d at 764 (a party that is itself liable “has experienced no
injury of the kind that would typically give rise to a direct claim under
section 107(a)”).
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quintessential claim for contribution.”” New Castle, 111 F.3d
at 1122 (quoting Akzo, 30 F.3d at 764). This too weighs
against finding additional contribution rightsin 8§ 107.

And, unlike § 107(a), 8 113(f) authorizes courts to alocate
cleanup responsibility among PRPs: “In  resolving
contribution claims, the court may allocate response costs
among liable parties using such equitable factors as the court
determines are appropriate.” 42 U.S.C. § 9613(f)(1). See
also Redwing Carriers, 94 F.3d a 1513 (8113(f)'s
contribution claim “is a means of equitably allocating
response costs among responsible or potentially responsible
parties’). Congress further provided in § 113(f) that “[s]uch
[contribution] claims’—presumably al federa clams to
allocate CERCLA liability—"shall be brought in accordance
with this section.” 42 U.S.C. § 9613(f)(1) (emphasis added).’

2. Construing 8 107(a)’s cost recovery provision to
provide a mechanism for allocating liability among PRPs
is inconsistent with CERCLA’s post-SARA structure.
When Congress amended CERCLA to provide PRPs con-

® See also Dico, 340 F.3d at 531 (“PRPs are limited to actions for
contribution”); Bedford Affiliates, 156 F.3d at 424 (“CERCLA § 113(f)
plainly governs such contribution actions.”); Centerior Serv., 153 F.3d at
350 (“Claims by PRPs, however, seeking costs from other PRPs are
necessarily actions for contribution, and are therefore governed by the
mechanisms set forth in § 113(f).”); Pneumo Abex, 142 F.3d at 776
(“potentialy responsible parties . . . must seek contribution under section
9613"); Pinal Creek, 118 F.3d at 1300 (“ Section 113(f) was thus enacted,
explicitly recognizing and regulating contribution claims under
CERCLA."); New Castle, 111 F.3d at 1122 (“The history and language of
section 113 lend support to our conclusion that it, and not section 107, is
the appropriate mechanism for obtaining a fair allocation of responsibility
between two or more potentially responsible persons.”); Colo. & ERR.,
50 F.3d at 1536 (as a matter of law, a CERCLA claim for contribution “is
controlled by § 113(f)”); United Techs.,, 33 F.3d a 103 (action for
contribution falls under § 113); Akzo, 30 F.3d at 764 (claim by one liable
party against others“is governed by section 113(f)").
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tribution rights, it placed express limitations on their avail-
ability. These limitations provide incentives for private par-
ties to conduct cleanups that are initiated or monitored by a
government environmental enforcement agency. By allowing
PRPs to recover costs under § 107, the court of appeals per-
mits them to circumvent Congress's contribution limitations
and thereby undermines incentives to cooperate fully with the
government.

Congress's principal limitation on contribution clams is
that they must be made either (i) during or following a civil
action under § 107 or § 106 (42 U.S.C. § 9613(f)(1); see also
Cooper Indus., 543 U.S. at 160), or (ii) after a person has
resolved its liability to the federal government or to a state
government (42 U.S.C. §9613(f)(3)(B)). Because govern-
ment entities are the most common 8§ 107(a) plaintiffs, both
conditions promote government involvement in the cleanup.

To encourage PRPs to resolve their liability with the gov-
ernment, Congress, in SARA § 113(f)(2), provided settling
PRPs with immunity from contribution claims, including
“orphan share’ liability, i.e., ligbility attributable to defunct or
unidentifiable parties. 42 U.S.C. § 9613(f)(2). But SARA’s
immunity applies only to “contribution” claims. See 42
U.S.C. 889613(f)(2) and 9622(g)(5), (h)(4). Congress did
not address the §107(a) cost recovery clam the Second
Circuit has now given PRPs, suggesting it did not recognize
the claim. As aresult of the immunity’s limitation, a PRP is
presumptively free in the Second Circuit to sue settling
PRPs—rather than just non-settlers—thereby substantially
undermining Congress's effort to persuade PRPs to settle.

These disincentives are compounded by the fact that a
8107(a) clam offers a greater potential recovery than a
§ 113(f) contribution claim. See New Castle, 111 F.3d at
1123. Whereas 8§ 107(a) provides a claim for al incurred
response costs, 8§ 113(f)’s text requires courts to allocate
response costs among liable parties using “equitable factors,”
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42 U.S.C. 8§ 9613(f)(1). A successful § 107(a) plaintiff shifts
the entire cleanup burden jointly and severaly to each de-
fendant, rather than, as under 8§ 113(f), achieving an equitable
alocation that aso includes the plaintiff’'s share of the
liability.

These disincentives are not ameliorated by alowing a PRP
to sue under 8§ 107(a) and then alowing the PRP-defendants
to counterclaim for contribution (as the court of appeals
suggests (Pet. App. 15a n.9)). If the PRP-plaintiff has first
resolved its liability to the government, § 113(f)(2) may pre-
clude such claims. And, even if contribution counterclaims
are available, a PRP suing under §107(a) might end up
recovering substantially more than its equitable share, be-
cause it may be able to shift the burden of proof aswell asthe
liability for orphan shares.

Congress's intent to make § 113(f) the exclusive contri-
bution remedy is aso evidenced by the different limitations
periods for § 113(f) and § 107(a) claims. The three-year limi-
tations period for 8§ 113(f) contribution claims commences
upon either entry of judgment against a PRP or the date on
which a PRP resolves its liability with the federal or state
government. 42 U.S.C. §9613(g)(3). In contrast, the time
for a § 107(a) cost recovery action generally expires either
three years after the completion of removal or six years after
initiation of remediation. 42 U.S.C. § 9613(g)(2).

As one court of appeals has explained, alowing PRPs to
use § 107 would “enable section 107 to swallow section 113.”
New Castle, 111 F.3d at 1123. Potentially responsible per-
sons would quickly abandon § 113 in favor of the “substan-
tially more generous provisions of section 107.” 1d. Seealso
United Techs., 33 F.3d at 101 (allowing PRPs to use § 107(a)
would be to “follow a course that ineluctably produces
judicia nullification of an entire SARA subsection”).
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3. CERCLA'’s legidlative history does not support al-
lowing PRPs a §107(a) contribution claim that is not
subject to §113(f)'s limitations. To the extent they are
informative, Congressional committee statements confirm
that § 113(f) was intended to govern al claims among PRPs
involving allocation of cleanup costs. The House Committee
on Energy and Commerce, for example, stated that 8 113's
contribution remedy “clarifies and confirms the right of a
person held jointly and severadly liable under CERCLA to
seek contribution from other potentialy liable parties, when
the person believes that it has assumed a share of the cleanup
or cost that may be greater than its equitable share under the
circumstances.” H.R. ReEp. No. 99-253(1), a 79 (1985),
reprinted in 1986 U.S.C.C.A.N. 2835, 2861 (emphasis
added). The Senate Committee on Environment and Public
Works similarly explained that § 113's goal was to authorize
contribution claims by any person who believed that it had
“assumed a share of the cleanup or cost that may be greater
than its equitable share.” S. Rer. No. 99-11, at 44 (1985),
reprinted in 2 LEGISLATIVE HISTORY OF THE SUPERFUND
AMENDMENTS AND REAUTHORIZATION ACT OF 1986, a 636
(1990) (emphasis added).

Courts of appeals that have considered this history have
concluded that in enacting 8 113, Congress “sought to cod-
ify the case law,” United Techs, 33 F.3d at 100, and
“replaced the judicialy created right to contribution under
§107(a)(4)(B),” Inre Reading Co., 115 F.3d 1111, 1119 (3d
Cir. 1997). These courts have concluded from the Con-
gressiona record that 8§ 113(f) became “the sole means for
seeking contribution.” 1d. at 1120 (emphasis added). See also
New Castle, 111 F.3d at 1120-22; accord Pinal Creek, 118
F.3d at 1301 (relying on legidative history in support of
conclusion that 8§ 113 qualifies any implied contribution right
in pre-SARA CERCLA).
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C. The Court of Appeals Reected the Established
CERCLA Construction to Provide a Remedy
Congress Withheld

1. The court of appeals broke a ten-circuit consensus
on CERCLA’s post-SARA construction in order to create
an expansive private cause of action and promote
“voluntary” remediation. The court of appeals creation of
a §107(a) PRP action reveals a fundamental disagreement
with Congress's policy choice to limit the availability of
contribution, as provided in 8 113(f). The court of appeals
presumed that 8 113(f)'s requirement that a contribution
clam be commenced “during or following any civil action,”
42 U.S.C. 8§ 9613(f)(1), leaves PRPs that clean up voluntarily
with no remedy if they cannot assert a § 107(a) clam. Pet.
App. 16a This result, wrote the court of appeals, “would
undercut one of CERCLA’s main goals, encourag[ing] priv-
ate parties to assume the financial responsibility of cleanup
by allowing them to seek recovery from others.” Id. (quo-
tation omitted).

In adopting this approach, which it characterized as “con-
sistent with the view that courts took of section 107(a) before
section 113(f) was enacted,” id., the court of appeals made no
attempt to reconcile its rule with Congress's 1986 CERCLA
amendments, including 8 113(f)’'s text or structure. In par-
ticular, it ignored completely 8 113(f)(3)(B), which affords
any PRP that resolves its liability to the government the right
to seek contribution from non-settling PRPs. 42 U.S.C.
§ 9613(f)(3)(B). And it did not reflect on whether § 113(f)(1)'s
“savings clause” dlows PRPs to seek contribution under state
law if they incurred disproportionate cleanup costs.

2. Thecourt of appeals suggestion that itsnew 8§ 107(a)
remedy isreserved for “voluntary” PRPsisuntenable and
costly to administer. The court of appeals attempted to
distinguish prior decisions by limiting its new 8§ 107(a) claim
to voluntary PRPs. But its voluntary-versus-involuntary
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distinction played no role in those earlier decisions. Each of
them held broadly that any PRP claim against another PRP is
one to alocate responsibility and necessarily sounds in
contribution under 8 113(f). See casescited at n.9, supra.

Nor does CERCLA's text support the court’s holding that
voluntary PRPs can sue other PRPs under 8 107(a)(4)(B), but
involuntary PRPs cannot. The court of appeals attempted to
locate its voluntary limitation in 8 107(a)(4)(B) by contending
that only costs incurred voluntarily are “necessary costs of
response” recoverable under that subsection. Pet. App. 18a.
The court did not explain, however, why “voluntarily”
incurred costs should be recoverable as “necessary” costs of
response, but, for example, costs incurred under compulsion
of a government consent decree cannot be so recovered.
Ordinary uses of “necessary” suggest the contrary conclusion:
compulsory costs are necessarily incurred.©

The court of appeas interpretation of “necessary” also
conflicts with Key Tronic’s conclusion that “necessary” costs
are those that “increase] ] the probability that a cleanup will
be effective and get paid for.”** 511 U.S. at 820. Key
Tronic, which had entered into a consent decree, could not
have incurred “necessary costs of response” under the
court of appeals interpretation of “necessary” to mean
“uncoerced.” The Second Circuit's equating “necessary
costs” with those voluntarily incurred also conflicts with the
Ninth Circuit's holding that cleanup required by a state

1% See MERRIAM WEBSTER'S COLLEGIATE DICTIONARY 776 (10th ed.
1996) (“1 d: COMPULSORY 2: absolutely needed : REQUIRED”).

" Courts of appeals have similarly defined “necessary costs of re-
sponse” as those “necessary to the containment and cleanup of hazardous
releases.” United States v. Hardage, 982 F.2d 1436, 1448 (10th Cir.
1992). To be “necessary,” acost must simply be “closely tied to an actual
cleanup” of hazardous releases. See, e.g., Ellisv. Gallatin Seel Co., 390
F.3d 461, 482 (6th Cir. 2004).



20

agency results in “necessary costs of response.” See NL
Indus., Inc. v. Kaplan, 792 F.2d 896, 898 (9th Cir. 1986).12

Additionally, the Second Circuit’s subsequent application
of its new § 107(a) rule demonstrates that it entails a case-by-
case factual inquiry: “Consol. Edison Co. v. UGI Utils,
Inc. . . . makes relevant . . . whether and to what extent
plaintiffs incurred response costs voluntarily . . . [which] is of
course a question of fact.” AMW Materials Testing, Inc. v.
Town of Babylon, No. 05-206-CV, 2006 WL 851772, at *1
(2d Cir. Mar. 28, 2006) (unpublished summary order). The
Second Circuit’s holding here thus not only disregards a
uniform refusal to permit 8 107(a) PRP claims, it replaces
that rule with one allowing such claims based on the unique
facts of particular cases—a substitution that is sure to impose
substantial administrative and litigation costs.

D. The Court of Appeals Acknowledged That Its
Decision Directly Conflicts With the Ninth
Circuit’s Pinal Creek Decision

Even the court of appeals voluntary PRP limitation does
not avoid conflict with the Ninth Circuit’s decision in Pinal
Creek. There, the Ninth Circuit considered whether a PRP
that, like Con Ed, had voluntarily incurred response costs
could assert a §107(a) cost recovery clam against other
PRPs. Pinal Creek, 118 F.3d 1298. The Ninth Circuit,
following earlier decisions of several other courts of appeals,
reasoned that “[b]ecause all PRPs are liable under the statute,

12 Confronting similar facts, the New Jersey District Court in Transtech
Indus., Inc. v. A&Z Septic Clean, 798 F. Supp. 1079, 1087 (D.N.J. 1992),
found “facetious at best” the argument that cleanup was “voluntary” when
it was completed under threat of fines or additional orders as Con Ed’'s
was here. Compare C.A. JA. 11 (First Am. Compl.) (New York “di-
rected Con Edison to investigate and, if necessary, remediate contamina
tion at the MGP Sites”).
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a clam by one PRP against another PRP necessarily is for
contribution” under § 113(f). Id. at 1301 (emphasis added).

Pinal Creek rejected for two reasons the argument accepted
by the court of appeas in this case that “voluntary” PRPs
should enjoy specia 8 107(a) status in order to promote
“rapid and voluntary environmental responses by private
parties” I1d. a 1304. First, Pinal Creek regected the
argument as “based on policy considerations which we cannot
consider in light of the controlling text, structure, and logic of
CERCLA.” 1d. Second, Pinal Creek concluded that PRPs
have other incentives for volunteering to clean up, including a
potentially greater ability to control cleanup costs, the desire
to protect ongoing operations, and the likelihood that courts
will consider their cooperation if called on to allocate
responsibility among PRPs under § 113(f)(1). Id. at 1304-05.

Pinal Creek aso considered and found unpersuasive the
suggestion, made by the Second Circuit here (Pet. App. 15a at
n.9), that any difficulty created by allowing PRPs to sue
under 8 107(a) can be remedied by 8113 counterclaims.
Pinal Creek said that such an “approach would ‘ guarantee] |
inefficiency, potential duplication, and prolongation of the
litigation process in a CERCLA case’” 118 F.3d at 1303
(quoting TH Agric. & Nutrition Co. v. Aceto Chem. Co., 884
F. Supp. 357, 361 (E.D. Cal. 1995)).

Acknowledging the conflict with Pinal Creek, the Second
Circuit attempted to dismiss the Ninth Circuit’s holding as
inconsistent with Cooper Industries. Specificaly, it con-
strued Cooper Industries’ dictum that 8 107(a) and 8§ 113(f)
provide “clearly distinct” remedies as being “at odds with
Pinal Creek[ ]'s view that ‘while § 107 created the right of
contribution, the “machinery” of 8 113 governs and regulates
such actions.’”” Pet. App. 21a(quoting Pinal Creek, 118 F.3d
at 1302).
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But there is no incongruity. Sections 107 and 113 are
distinct in the sense that they provide different types of
remedies—8 107(a) makes certain parties jointly and sev-
eraly liable to innocent parties (mainly governments) for all
cleanup costs, and 8 113(f) “creates a mechanism for appor-
tioning that liability among [those] responsible parties,” Pinal
Creek, 118 F.3d at 1302 (quotation omitted). As this Court
has also recognized, those sections' claims are “ overlapping.”
See Key Tronic, 511 U.S. at 816. Section 107(a) defines the
class of persons who may be liable under 8 113(f), which, by
its terms, authorizes contribution claims against “any other
person who is liable or potentialy liable under section
9607(a) [i.e., 8 107(a)] of thistitle,” 42 U.S.C. § 9613(f)(1).

. THE UNITED STATES HAS RENOUNCED
THE COURT OF APPEALS DECISION IN
THIS CASE AS “UNPERSUASIVE” AND “IN-
CONSISTENT WITH CERCLA'S SETTLE-
MENT SCHEME”

The United States recently told the Eighth Circuit that the
court of appeals decision in this case (i) is “contrary to [the
Eighth Circuit’s decision in] Dico” (Pet. App. 167a (U.S. Atl.
Research Br.)), (ii) “conflicts with the First Circuit’s decision
in United Techs. and the Ninth Circuit's decision in Pinal
Creek” (id. at 168a n.23), and (iii) “is inconsistent with
CERCLA's settlement scheme and should be rejected” (id. at
170a). Asthe Government previously informed this Court, it
“endorses the [formerly] uniform conclusion of the courts of
appeals that Section 107(a)(1)-(4)(B) does not provide an
independent basis for a liable person to recover response
costs from another liable person.” U.S. Cooper Indus. Br.,
2004 WL 354181, at *20 n.9; see also U.S. DuPont Br. at 50
(“CERCLA is properly interpreted to require that a private
PRP's claim against another PRP conform to the Section
113(f) requirements governing contribution.”).
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As its recent Atlantic Research brief demonstrates, the
United States continues to read CERCLA in a manner in-
consistent with the reading adopted below. In that brief, the
United States explains that the Second Circuit erred in this
case for three principal reasons.

First, the United States explained that the Second Circuit
erred by reading Cooper Industries statement that § 107(a)’s
cost recovery remedy and § 113(f)(1)’s contribution remedy
are “clearly distinct” to require a deviation from the estab-
lished CERCLA construction. In the United States's view,
the prior courts of appeals decisions holding that 8§ 113(f)
provides the sole PRP remedy recognize that the sections
provide “distinct” remedies:

the courts of appeals decisions limiting PRPs to
contribution claims under section 113(f) recognize that
the remedies provided by that provision and section
107(a) are distinct. . . . Nevertheless, those courts held
that, of the two distinct remedies, the appropriate remedy
for allocation claims between PRPs was a contribution
claim governed by section 113(f).

Pet. App. 167a.

The United States explained further that the Second
Circuit’s contention that Cooper Industries calls prior deci-
sions into doubt “incorrectly assumes that the courts of
appeals disallowed actions by private PRPs under section
107(a)(4)(B) only because they assumed that all private PRPs
who had incurred response costs could use [section] 113(f) to
seek contribution.” Id. at 168a (emphasisin original). Asthe
United States reads Cooper Industries, it “did nothing to
change the fundamental assumption that underlies the courts
of appeals cases: that claims by private PRPs are necessarily
actions for contribution, which must be brought using the
express limited mechanisms that Congress provided in
section 113(f).” Id. at 168a-69a (emphasisin original).
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Second, the United States has argued that the court of
appeals decision here “is a'so wrong because it frustrates the
incentives provided by Congress to encourage PRPs to
promptly settle their liability with EPA or a State” Id. at
169a. It explains that if the court of appeals § 107(a) clam
is available, “[a] PRP that has not been sued under section
106 or 107 would be better off not settling its liability with
EPA or a State so that it could claim to be a ‘volunteer’ and
sue under the ‘substantially more generous provisions of
§107(a).”” Id. (quoting Bedford Affiliates, 156 F.3d at 424)
(emphasisin original).

Third, the United States has stated that the Second Circuit
in this case “erred by reading section 107(a)(4)(B) in
isolation,” id., and by adopting a CERCLA “construction
[that] is inconsistent with the contribution protection provided
by section §113(f)(2),” id. In particular, the United States
understands the court of appeals holding to be inconsistent
with 8§ 113's settlement scheme:

[1]f a PRP were allowed to avoid section 113(f) and seek
reimbursement solely under section 107(a)(4)(B) from a
PRP that had settled earlier, it is at best unclear whether
section 113(f)(2) would afford contribution protection to
the settling party. . . . “[T]hat would throw a proverbid
monkey wrench into the works,” because “[c]onsent
agreements would no longer provide protection, and
settling parties would have to endure additiona rounds
of litigation to apportion their losses.”

Id. at 169a-70a (quoting Reading, 115 F.3d at 1119).

That the United States has consistently maintained a
construction of CERCLA that is contrary to the one now
embraced by the court of appeds is a further substantial
reason for granting this petition. Cf. FBI v. Abramson, 456
U.S. 615, 621 (1982).
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[11. ONLY THISCOURT'SRULING ON WHETHER
§107(a) ALLOWS CONTRIBUTION CAN
AVOID NATIONWIDE UNCERTAINTY

A. Cooper Industries Recognized the Importance
of the § 107(a) Issue but Postponed Its Reso-
[ution Until a Case, Like ThisOne, Presented It

Squarely

Avidl, the voluntary PRP-plaintiff in Cooper Industries,
raised the 8§ 107(a) issue for the first time in this Court. The
Court explained that the resolution of this issue “may depend
in part on the relationship between 88 107 and 113" and that
“[t]hat relationship is a significant issue in its own right.”
543 U.S. a 169. Recognizing that resolving the 8§ 107(a)
issue would require deciding (i) whether numerous courts of
appeals had correctly held that PRPs may not pursue such
actions and (ii) whether a PRP “may pursue a §107 cost
recovery action for some form of liability other than joint and
several,” id. at 169-70, the Court remanded the case without
ruling on that issue.

Justice Ginsburg, joined by Justice Stevens, in dissent,
would have resolved the § 107(a) issue in favor of reading
CERCLA to provide a 8 107(a) contribution remedy to PRPs.
In their view, “[flederal courts, prior to the enactment of
8 113(f)(1), had correctly held that PRPs could recover [under
§107] a proportionate share of their costs in actions for
contribution against other PRPs . . . [and] nothing in § 113
retracts that right.” Id. a 174 (Ginsburg, J., dissenting)
(quotation omitted). They supported their conclusion with a
reference to Key Tronic's dictumthat, as they quoted it, § 107
““unquestionably provides a cause of action for [potentially
responsible persons (PRPs)] to seek recovery of cleanup
costs”” Id. at 172 (quoting Key Tronic, 511 U.S. at 818
(bracketed text in original)).
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What the Key Tronic dictum actually states, however, is
that “8§ 107 unquestionably provides a cause of action for
private parties to seek recovery of cleanup costs.” 511 U.S.
at 818 (emphasis added). Key Tronic does not express a view
on whether private parties who are also PRPs have such a
right. Nor does Key Tronic address whether the “other
persons” who may sue under 8 107(a) are only persons who,
unlike PRPs, are “innocent” of any CERCLA liability. The
twelve-year-old Key Tronic predates the decisions in all
circuits holding that PRPs can only sue other PRPs for
contribution under § 113(f).* Thus, at least those courts have
concluded that Key Tronic's dictum does not resolve whether
8 107(a) permits PRPs to sue for contribution.

B. Some Lower Courts Have Misread Cooper
Industries to Create Substantial Uncertainty
Regarding Whether PRPs Can Sue Under
§107(a)

Although the court of appeals here was the first to address
thisissue since Cooper Industries, the Third, Seventh, Eighth,
and Ninth Circuits are al currently being asked to revisit their
previous holdings that PRPs cannot recover under 8 107(a).14
Perhaps more important, however, is the fact that some

3 See, e.g., Dico, 340 F.3d at 530; Bedford Affiliates, 156 F.3d at 424;
Centerior Serv., 153 F.3d at 350; Pneumo Abex, 142 F.3d at 776; Pinal
Creek, 118 F.3d at 1301; New Castle, 111 F.3d at 1122; Redwing
Carriers, 94 F.3d at 1496; Colo. & E.RR, 50 F.3d at 1536; United
Techs., 33 F.3d at 103; Akzo, 30 F.3d at 764.

¥ E.I. DuPont de Nemours & Co. v. United States, No. 04-2096 (3d
Cir. filed April 27, 2004); Metro. Water Reclamation Dist. of Greater
Chicago v. Lake River Corp., No. 058016 (7th Cir. leave to appeal
granted July 29, 2005); Atl. Research Corp. v. United Sates, No. 05-3152
(8th Cir. filed Aug. 8, 2005) (argued March 16, 2006); City of Rialto v.
U.S Dep't of Def., No. 05-56749 (Sth Cir. filed Nov. 22, 2005); Kotrous
v. Goss-Jewett Co., No. 06-15162 (9th Cir. leave to appea granted Jan.
27, 2006).
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district courts have concluded that Cooper Industries frees
them from adherence to binding (and previously uniform)
circuit precedent and permits them to hold that PRPs that
cannot avail themselves of § 113(f) may maintain a claim for
contribution under § 107(a).

Some of these courts, like the court of appeals below,
appear motivated by a desire to ensure that PRPs that have
incurred cleanup costs have a contribution remedy even if
they have disqualified themselves from pursuing 8 113(f)
contribution claims by failing to meet the conditions on that
clam. Several district courts in circuits that have prohibited
8 107(a) PRP claims have concluded that Cooper Industries
“limitation” on 8§ 113(f) contribution claims authorizes ignor-
ing these precedents.

In Metropolitan Water Reclamation District of Greater
Chicago v. Lake River Corp., for example, the District Court
for the Northern District of Illinois considered whether a
plaintiff that was a PRP under § 107(a), because it was “an
owner of the contaminated property,” but that voluntarily
undertook cleanup efforts could “seek contribution from other
responsible parties under 8 107(a).” 365 F. Supp. 2d 913,
915-16, 918 (N.D. Ill. 2005) (interlocutory appeal pending).
Although the court recognized that “[t]he Seventh Circuit has
yet to allow a clam made by a PRP to go forward on the
basis of an implied right to contribution under § 107(a),” id.
a 917, the district court ruled that it “agreg[d] with the
dissenters in [Cooper Industries v.] Aviall, insofar as they
express a prediction of the result that would occur when the
Court had to decide the question, that if the implied right
existed before §113(f)(1) was added and the right was not
encompassed by § 113(f)(1), then it must still liein § 107(a),”
id. at 918.

Metropolitan Water Reclamation District is not aone in
reading Cooper Industries to require a new direction on the
§ 107 issue. Taking a similar view, California district courts
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have held—contrary to the Ninth Circuit’s holding in Pinal
Creek and Congress's § 113 contribution conditions—that
PRPs who clean up voluntarily have a contribution action.
See, eg., Kotrous v. Goss-Jewett Co., No. CIV. S02-1520
FCD JFM, 2005 WL 1417152, at *3 (E.D. Cd. June 16,
2005) (appedl filed Oct. 21, 2005) (“a PRP may maintain a
claim for contribution under 8 107(a)”); Adobe Lumber, Inc.
v. Taecker, No. CV S02-186 GEB GGH, 2005 WL 1367065,
a *1 (E.D. Ca. May 24, 2005) (concluding that, in the wake
of Cooper Industries, a “8 107 claim is construed as it was
before the congressional enactment of § 113”). And, at least
one district court has read broadly the Second Circuit’'s
decision in this case to suggest that a § 107(a) contribution
clam is available to any PRP. See United Sates v. Horne,
No. 05-0497 CV W NKL, 2006 WL 290591, at *7 (W.D. Mo.
Feb. 6, 2006).%°

Other courts, however, have not been persuaded that
Cooper Industries signals a new rule that allows PRPs to
recover their costs under 8§ 107(a). See, e.g., Boarhead Farm
Agreement Group v. Advanced Enwvtl. Tech. Corp., 381 F.
Supp. 2d 427, 435 (E.D. Pa. 2005); Mercury Mall Assocs.,
Inc. v. Nick's Mkt., Inc., 368 F. Supp. 2d 513, 519-20 (E.D.
Va. 2005).

1> See also Viacom, Inc. v. United States 404 F. Supp. 2d 3, 7 (D.D.C.
2005) (“inlight of [ Cooper Industriesv.] Aviall, a PRP that cannot sue for
contribution for voluntary cleanup costs under 8 113(f) may still seek to
recover its costsin a 8 107(a) proceeding”); Vine Street L.L.C. v. Keding,
362 F. Supp. 2d 754, 763 (E.D. Tex. 2005) (“in the situation where a
potentially responsible party cannot meet the specific requirements to
state a claim for contribution under Section 113(f)(1), the Court concludes
that a potentially responsible party can bring a clam under Section
107(a)(4)(B)"); Aggio v. Aggio, No. C 04-4357 PJH, 2005 WL 2277037,
at *5 (N.D. Cal. Sept. 19, 2005) (after Cooper Industries, “a PRP has an
implied right to seek contribution under § 107(a)”); Ferguson v. Arcata
Redwood Co., No. C 03-05632 Sl, 2005 WL 1869445, at *6 (N.D. Cal.
Aug. 5, 2005) (same).
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* * * *

Cooper Industries recognized that the §107 issue pre-
sented here is one of “importance,” 543 U.S. at 170, and two
Justices would have there resolved the issue, even though it
had not been fully briefed and even though the courts of
appeas were then in agreement that CERCLA does not
provide PRPs a § 107 claim. Since last Term, the issue's
importance has i ncreased exponentially: PRPs unable to meet
the § 113(f) contribution requirements have argued, in several
instances successfully, that Cooper Industries’ literal reading
of 8§ 113(f) requires turning back the clock to alow a § 107
PRP claim that some courts read into CERCLA before
SARA. By doing so, these courts have rendered uncertain the
answers to important questions facing private PRPs, including
the availability of contribution actions, the scope of con-
tribution liability to other PRPs, and the risks and benefits of
refusing to cooperate with government enforcement agencies
in favor of private cost recovery actions.

The court of appeals’ decision in this case exacerbates the
problem by creating a sharp circuit conflict on the § 107
issue. By basing its erroneous result on a misreading of
Cooper Industries, that decision provides a fertile medium for
continued litigation across the Nation. More, rather than less,
uncertainty will arise, as every other court of appealsis asked
to reexamine its rule and adopt the Second Circuit’s unman-
ageable “voluntary PRP’ claim. Given the high stakes at risk
in cleanup litigation, parties will be compelled in every case
to preserve the claim until it isfinally resolved by the Court.

The issue is squarely presented here. Continued litigation
isunlikely to reveal new considerations not already vetted by
ten courts of appeals and will burden unnecessarily the lower
courts and countless litigants. The Court should resolve the
issuein this case.
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CONCLUSION

The petition for awrit of certiorari should be granted.
Respectfully submitted,
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

August Term 2004
(Argued: May 20, 2005 Decided: September 9, 2005)
Docket No. 04-2409-cv

CONSOLIDATED EDISON COMPANY OF NEW YORK, INC.,
Plaintiff-Appellant,

V.

UGI UTILITIES, INC.,
Defendant-Appellee.

Before:

KATZMANN, HALL, Circuit Judges, and MURTHA, District
Judge.’

The plaintiff-appellant appeals from the district court’s
grant of summary judgment to the defendant-appellee on 1)
certain of the plaintiff-appellant’s claims of operator liability
under CERCLA, and 2) the defendant-appellee’s claim that it
had been released from liability for the plaintiff-appellant’s
other operator liability claims. We conclude in this opinion
that subject matter jurisdiction exists in this matter because
the plaintiff-appellant seeks to recover costs of response
under CERCLA section 107(a), and the action thus arises
under that section. We address the substantive summary
judgment issues in a separate summary order. Accordingly,
we AFFIRM in part and REVERSE in part and remand for
further proceedings.

! Hon. J. Garvan Murtha, United States District Judge for the District
of Vermont, sitting by designation.
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KATZMANN, Circuit Judge.

In this action under the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980
(“CERCLA”), Con Edison (“Con Ed”) seeks to be reim-
bursed by UGI Utilities, Inc. (“UGI”) for costs it has incurred
cleaning up certain contaminated sites in Westchester County,
New York. The district court (Chin, J.) granted summary
judgment to UGI on all claims. Consol. Edison Co. of
N.Y., Inc. v. UGI Utils., Inc., 310 F.Supp.2d 592, 610
(S.D.N.Y.2004). In this opinion, we address whether, in light
of a recent Supreme Court decision, Cooper Industries, Inc. v.
Aviall Services, Inc., 125 S.Ct. 577 (2004), subject matter
jurisdiction exists in this case. We conclude that it does
because Con Ed’s claims arise under CERCLA. In a
summary order issued simultaneously with this opinion, we
analyze the merits of the district court’s summary judgment
grant. We affirm in part and reverse in part and remand for
further proceedings.

BACKGROUND

This litigation concerns the cleanup of sites in Westchester
County that allegedly were contaminated by operations at
Manufactured Gas Plants, industrial facilities at which gas
was produced from coal, oil, or other energy sources.? In
October 1999, the New York State Department of Environ-

2 According to the website of the New York State Department of
Environmental Conservation, in such plants, gas was stored, and then
piped to the surrounding area, where it was used for lighting, cooking, and
heating homes and businesses. Manufactured Gas Plants were first built
before the Civil War, and were generally closed during the first half of the
twentieth century. The plants would generate a variety of contaminants,
including coal tar, an oily liquid created during gas production and
distribution, and purifier waste, generated when cyanide and sulfur were
removed from the manufactured gas. N.Y. State Dep’t of Enwvtl.
Conservation, General Information About MGPs, at http://www.dec.
state.ny.us/website/der/mgp/mgp_fag.html#mgp.
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mental Conservation (the “Department”) asked Con Ed for
information about locations at which the company or its
predecessors formerly operated Manufactured Gas Plants.
Con Ed owns or operates many such plants, including ten in
Westchester County, New York (the “Westchester Plants™).’
On August 15, 2002, Con Ed entered into a “Voluntary
Cleanup Agreement” to clean up more than 100 sites at which
Con Edison or its predecessors might have formerly owned or
operated Manufactured Gas Plants. These sites apparently
included the sites of seven of the ten Westchester Plants.*

Prior to entering into this Voluntary Cleanup Agreement,
Con Ed sued UGI seeking to recoup costs Con Ed had
incurred and would incur in cleaning up sites allegedly
contaminated by the ten Westchester Plants. Con Ed repre-
sents that it has already expended in excess of $4 million to
investigate and clean up the sites of the Westchester Plants,
and that the total amount to complete investigation and
cleanup may exceed $100 million. Con Ed alleges that UGI
or its predecessors operated the Westchester Plants, and that
UGI is thus liable for remedial costs under CERCLA, as
well as under New York State Navigation Law and negli-
gence law.

On July 2, 2003, UGI moved for summary judgment on
Con Ed’s claims against it. On November 25, 2003, the
district court heard oral argument, at the conclusion of which

® The Westchester Plants are the Mount Vernon Plant, the New
Rochelle Plant, the Pelham Plant, the Port Chester Plant, the Rye Plant,
the Tarrytown Plant, the White Plains Plant, the Ludlow Street Plant in
Yonkers, the Nepperhan Avenue Plant in Yonkers, and the Woodworth
Avenue Plant in Yonkers.

* The plants whose sites were covered in the Voluntary Cleanup
Agreement were the Mount Vernon Plant, the New Rochelle Plant, the
Pelham Plant, the Rye Plant, the Ludlow Street Plant in Yonkers, the
Nepperhan Avenue Plant in Yonkers, and the Woodworth Avenue Plant in
Yonkers.
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the court dismissed Con Ed’s veil-piercing claims and state
law claims, as well as all claims relating to the three
Westchester Plants located in Yonkers, based on a release
granted to UGI. After initially reserving judgment on the
operator claims concerning the remaining Westchester Plants,
the district court, on March 29, 2004, granted UGI’s motion
for summary judgment in its entirety, finding that no
reasonable juror could conclude that UGI is subject to oper-
ator liability under CERCLA with respect to the Westchester
Plants not located in Yonkers.

Con Ed appealed on May 4, 2004, arguing that the district
court erred in granting UGI summary judgment on 1) Con
Ed’s CERCLA operator liability claims as to the Westchester
Plants not located in Yonkers, and 2) UGI’s claim that it was
released from liability as to the Westchester Plants located
in Yonkers.

After the parties had completed briefing these issues, but
before oral argument, the Supreme Court issued its decision
in Cooper Industries, Inc. v. Aviall Services, Inc., 125 S.Ct.
577 (2004). In that decision, which we discuss below, the
Court held that a party may only pursue a contribution claim
under CERCLA section 113(f)(1) during or following a civil
action as specified in that section. Id. at 583. Because no
civil action has been filed against Con Ed concerning the sites
of the Westchester Plants, and the First Amended Complaint
states that this action is brought pursuant to section 113(f)(1),
we requested additional briefing on whether subject matter
jurisdiction exists in this action, in light of Cooper Industries.
This court held oral argument on May 20, 2005.

DISCUSSION
A. The CERCLA Cost Recovery and Contribution Framework

CERCLA is a comprehensive federal law governing the
remediation of sites contaminated with pollutants. Two of its
primary goals include “encourag [ing] the timely cleanup of
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hazardous waste sites,” and “plac[ing] the cost of that
[cleanup] on those responsible for creating or maintaining the
hazardous condition.” Control Data Corp. v. S.C.S.C. Corp.,
53 F.3d 930, 935-36 (8th Cir.1995) (internal quotations marks
and citations omitted); see also Key Tronic Corp. v. United
States, 511 U.S. 809, 819 n. 13 (1994) (“*CERCLA is de-
signed to encourage private parties to assume the financial
responsibility of cleanup by allowing them to seek recovery
from others.””) (quoting FMC Corp. v. Aero Industries, Inc.,
998 F.2d 842, 847 (1993)); H.R. Rep. No. 96-1016(1), at 17
(1980), reprinted in 1980 U.S.C.C.A.N. 6119, 6120 (stating
that CERCLA’s purposes include furthering the recovery of
costs for cleanup of hazardous waste sites “from persons
liable therefor” and inducing those persons “voluntarily to
pursue appropriate environmental response actions”).

In order to achieve these goals, CERCLA, in three separate
and different provisions, authorizes parties to recoup money
spent to clean up and prevent future pollution at contaminated
sites or to reimburse others for cleanup and prevention at
contaminated sites: (1) section 107(a), which permits the
general recovery of cleanup and prevention costs; (2) sec-
tion 113(f)(1), which creates a contribution right for parties
liable or potentially liable under CERCLA,; and (3) section
113(f)(3)(B), which creates a contribution right for parties
that have resolved their liability by settlement.

Section 107(a) states that various persons, including the
owner or operator of a facility, may be held liable for, among
other things, “all costs of removal or remedial action incurred
by the United States Government or a State . . . not in-
consistent with the national contingency plan.” 42 U.S.C.
8§ 9607(a)(4)(A). Pursuant to this provision, the government
routinely brings suits to obtain reimbursement for the costs—
also known as response costs—of cleaning up and preventing
future contamination at a site. See, e.g., United States v. LTV
Corp., 944 F.2d 997, 999 (2d Cir. 1991). In addition to
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permitting these suits by the federal government and the
states, section 107(a) also permits private parties to pursue
such “cost recovery” actions, as it makes specified entities
liable for “any other necessary costs of response incurred by
any other person consistent with the national contingency
plan.” § 9607(a)(4)(B) (emphasis added); see also Key Tronic
Corp.,511 U.S. at 818 (noting that section 107(a) “unques-
tionably provides a cause of action for private parties to seek
recovery of cleanup costs”); Prisco v. A & D Carting Corp.,
168 F.3d 593, 602 (2d Cir.1999) (stating that section 107(a)
“provides a private right of action for the recovery of
[response] costs in certain circumstances”).

Section 113(f)(1) expressly creates a contribution right for
parties liable or potentially liable under CERCLA. It states
that “[alny person may seek contribution from any other
person who is liable or potentially liable under [section
107(a) ], during or following any civil action under [section
106] or under [section 107(a) ].”> 42 U.S.C. § 9613(f)(1). In
Cooper Industries, the Supreme Court considered whether a
private party who has not been sued under section 106 or
section 107(a) may nevertheless obtain contribution under
section 113(f)(1) from other liable parties. See Cooper
Industries, Inc. v. Aviall Services, Inc., 125 S.Ct. 577, 580
(2004). The Court concluded, as we will discuss further
below, that the “natural meaning” of section 113(f)(1) “is that
contribution may only be sought subject to the specified
conditions, namely, ‘during or following’ a specified civil
action.” Cooper Industries, 125 S.Ct. at 583 (quoting 42
U.S.C. 8 9613(f)(1)). Consequently, the Court held that
section 113(f)(1) does not support the suit of a party that has

> CERCLA section 106 states that when the President determines that
“an imminent and substantial endangerment” to the public or the
environment exists, the United States may “secure such relief as may be
necessary to abate such danger or threat,” and grants the federal district
courts jurisdiction to grant such relief. 42 U.S.C. § 9606(a).
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not been the subject of judicial or administrative measures to
compel cleanup. Id. at 582, 586.

Finally, section 113(f)(3)(B) creates contribution rights for
settling parties. It provides that “[a] person who has resolved
its liability to the United States or a State for some or all of a
response action or for some or all of the costs of such action
in an administrative or judicially approved settlement may
seek contribution from any person” that has not itself settled
with the United States. 42 U.S.C. § 9613(f)(3)(B).

For subject matter jurisdiction to exist in this case, Con
Ed’s claims must have arisen under one of the above
provisions. See 28 U.S.C. § 1331 (granting the federal dis-
trict courts jurisdiction of “civil actions arising under the . . .
laws . . . of the United States™); see also Barbara v. New York
Stock Exch., 99 F.3d 49, 53 (2d Cir.1996). Con Ed effec-
tively concedes that, in the wake of Cooper Industries, it
cannot bring its suit under section 113(f)(1) because it has not
been sued in a civil action as specified in that section. Con
Ed contends, however, that its claims arise, and that the court,
therefore, has subject matter jurisdiction, under section
113(f)(3)(B). We disagree, but hold that subject matter
jurisdiction exists pursuant to section 107(a).

B. Subject Matter Jurisdiction Does Not Exist Under Section
113(h(3)(B)

Con Ed argues that its VVoluntary Cleanup Agreement with
the Department constitutes a section 113(f)(3)(B) admin-
istrative settlement, that it has, as a result, “resolved its
liability to . . . a State . . . in an administrative or judicially
approved settlement,” 42 U.S.C. § 9613(f)(3)(B), and that it
should be permitted to pursue a cause of action under this
provision.

We read section 113(f)(3)(B) to create a contribution right
only when liability for CERCLA claims, rather than some
broader category of legal claims, is resolved. This seems
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clear because resolution of liability for “response action[s]” is
a prerequisite to a section 113(f)(3)(B) suit—and a “response
action” is a CERCLA-specific term describing an action to
clean up a site or minimize the release of contaminants in the
future.® Moreover, the legislative history of the Superfund
Amendments and Reauthorization Act of 1986 (“SARA”),
which enacted section 113, confirms this reading. The report
of the House Committee on Energy and Commerce accom-
panying SARA states that section 113 “clarifies and confirms
the right of a person held jointly and severally liable under
CERCLA to seek contribution from other potentially liable
parties.” H.R.Rep. No. 99-253(1), at 79 (1985) (emphasis
added). The report of the Senate Environment and Public
Works Committee contains similar language. See S. Rep. 99-
11, at 44 (1985). This history makes no mention of any intent
to meddle with the contribution rules governing settlement of
non-CERCLA claims.  Accordingly, we believe section
113(f)(3)(B) does not permit contribution actions based on
the resolution of liability for state law—but not CERCLA—
claims. See W.R. Grace & Co. v. Zotos Int’l, Inc., 98-CV-
838S(F) 2005 U.S. Dist. LEXIS 8755, at *23 (W.D.N.Y.
May 3, 2005) (“Just as a party must be sued under CERCLA
before it can maintain a section 113(f)(1) contribution claim,
it must settle CERCLA liability before it can maintain a claim
under section 113(f)(3).”).

® CERCLA defines the term “response” to mean “remove, removal,
remedy, and remedial action” and all “enforcement activities related
thereto.” 42 U.S.C. § 9601(25). “The terms ‘remove’ or ‘removal’ means
[inter alia] the cleanup or removal of released hazardous substances from
the environment.” Id. § 9601(23). The terms “remedy” or “remedial
action” mean inter alia “those actions consistent with permanent remedy
taken instead of or in addition to removal actions . . . to prevent or
minimize the release of hazardous substances.” Id. § 9601(24).

We also note that the term “response action” is used throughout
the statute. See, e.g., id. 88 9601(20)(E)(ii)(1l), 9601(22), 9605(10),
9607(1)(2)(A).
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The operative question in deciding whether Con Ed’s
claims arise under section 113(f)(3)(B), then, is whether
Con Ed resolved its CERCLA liability before bringing suit
against UGI.

In the Voluntary Cleanup Agreement, the Department
promised that if Con Ed cleaned up the properties specified in
the agreement according to the agreement’s terms, the De-
partment would furnish Con Ed with a Release and Covenant
Not to Sue. The Release and Covenant Not to Sue states that
the Department “releases, covenants not to sue, and shall
forebear from bringing any action, proceeding, or suit pur-
suant to the [New York] Environmental Conservation Law,
the Navigation Law or the State Finance Law, and from
referring to the Attorney General any claim for recovery of
costs incurred by the Department . . . for the further inves-
tigation and remediation of the Site, based upon the release
or threatened release of Covered Contamination.” This lan-
guage makes clear, contrary to Con Ed’s contentions, that the
only liability that might some day be resolved under the
Voluntary Cleanup Agreement is liability for state law--not
CERCLA—claims.’

To be sure, the Voluntary Cleanup Agreement does refer to
CERCLA in its “Reservation of Rights” section. There, the
agreement states:

Except for the Department’s right to take any inves-
tigatory or remedial action deemed necessary as a result
of a significant threat resulting from the Existing Con-
tamination or to exercise summary abatement powers,

" At oral argument, Con Ed argued that even if the releases from
liability under the Environmental Conservation Law, the Navigation Law,
and the State Finance Law do not serve to release Con Ed from CERCLA
liability, the more general promise not to refer claims for recovery of costs
to the state’s Attorney General does. The promise not to refer does
nothing, however, to resolve Con Ed’s liability for CERCLA claims.
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the Department shall not take any enforcement action
under [Environmental Conservation Law] Article 27,
Title 13, under CERCLA, under the [Navigation Law],
or under comparable statutory or common law theories
of remedial liability with respect to the Existing
Contamination, to the extent that such contamination is
being addressed under the Agreement, against VVolunteer
or Volunteer’s grantees, successors or assigns during the
implementation of this Agreement, provided such party
is in compliance with the terms and provisions of this
Agreement, including without limitation the require-
ments of all Work Plans and amendments thereto.

However, this language cannot be construed to have resolved
Con Ed’s CERCLA liability. In fact, the exception
enunciated at the beginning of this section of the agreement—
which reserves the Department’s right to take action under
CERCLA *“deemed necessary as a result of a significant
threat resulting from the Existing Contamination or to exer
cise summary abatement powers”’—leaves open the possi-
bility that the Department might still seek to hold Con Ed
liable under CERCLA. Moreover, to the extent that this
language affords Con Ed any protection at all, that protection
only lasts “during the implementation of this Agreement,”
i.e., while Con Ed is cleaning up the designated sites. Once
the cleanup is completed, the Department will apparently
regain the rights relinquished in this section of the agreement,
and grant Con Ed only the releases specified in the Release
and Covenant Not to Sue. This language, therefore, does not
in any way suggest that Con Ed resolved its liability to the
Department under CERCLA.

For these reasons, we conclude that Con Ed may not
pursue its action under section 113(f)(3)(B).
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C. Subject Matter Jurisdiction Does Exist Under Section
107(a)

We believe, however, that Con Ed may pursue its suit
under section 107(a) because, in light of Cooper Industries,
Con Ed’s costs to clean up the sites of the Westchester Plants
are “costs of response” within the meaning of that section.

After CERCLA’s enactment in 1980 but before section
113(f)(1) was enacted, certain courts held that section 107(a)
permitted certain private parties that, if sued, would be held
liable under section 107(a)—often called “potentially re-
sponsible persons,” or “PRPs”—to sue other parties to re-
cover response costs incurred voluntarily.® See Wickland Oil
Terminals v. Asarco, Inc., 792 F.2d 887, 890-92 (9th
Cir.1986); Pinole Point Props., Inc. v. Bethlehem Steel
Corp., 596 F.Supp. 283, 290-91 (N.D. Cal.1984); City of
Philadelphia v. Stepan Chemical Co., 544 F.Supp. 1135,
1143 (E.D.Pa.1982). Section 107(a) does not, however, grant
to parties against whom liability has been imposed any
express right to sue other parties for contribution, which
Black’s defines as “[t]he right that gives one of several
persons who are liable on a common debt the ability to
recover ratably from each of the others.” Black’s Law
Dictionary 352 (8th ed. 2004); see also United Techs. Corp.
v. Browning-Ferris Indus., 33 F.3d 96, 99 (1st Cir.1994)
(defining contribution as “a claim by and between jointly and
severally liable parties for an appropriate division of the

® This opinion generally eschews the terms “potentially responsible
person” and “PRP,” which do not appear anywhere in the text of either
CERCLA section 107 or section 113(f). The terms strike us as vague and
imprecise because, when no action has been filed nor fact-finding
conducted, any person is conceivably a responsible party under CERCLA.
Moreover, we believe the term may be read to confer on a party that has
not been held liable a legal status that it should not bear. We believe our
alternative designation—a party that, if sued, would be held liable under
section 107(a)—is more precise.
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payment one of them has been compelled to make.”) (internal
quotation marks and citation omitted). Despite the omission
of express contribution language, certain courts had held,
before the enactment of section 113(f)(1), that CERCLA did
in fact establish contribution rights. See Sand Springs Home
v. Interplastic Corp., 670 F. Supp. 913, 916-17 (N.D.Okla.
1987) (holding that a CERCLA contribution right existed as a
matter of federal common law); United States v. New Castle
County, 642 F. Supp. 1258, 1262-69 (D.Del.1986) (same);
United States v. Conservation Chemical Co., 619 F. Supp.
162, 227-29 (W.D.M0.1985) (holding that a CERCLA con-
tribution right was implied in the statute’s language). But see
United States v. Westinghouse Elec. Corp.,No. 1P83-9-C,
1983 U.S. Dist. LEXIS 15850, at *9-*14 (S.D.Ind. June 29,
1983) (declining to find a CERCLA contribution right).

Congress amended CERCLA when it passed SARA in
1986. See generally Pub.L. No. 99-499, 100 Stat. 1613. That
legislation enacted section 113(f)(1), which, as described
supra, creates an express cause of action for contribution. 42
U.S.C. § 9613(f)(1).

After section 113(f)(1)’s enactment, this circuit considered
the relationship between section 107(a) and section 113(f)(1)
in Bedford Affiliates v. Sills, 156 F.3d 416 (2d Cir.1998). In
that case, negotiations between the plaintiff Bedford and the
Department had culminated in two consent orders pursuant to
which Bedford agreed to clean up contamination at a site it
owned. Id. at 421. Bedford then sought recovery in the
district court under both section 107(a) and section 113(f)(1).
Id. at 422. The district court denied Bedford’s section 107(a)
claim but ruled that it was entitled to contribution under
section 113(f)(1). Id. In equitably apportioning responsibility
for the response costs, the district court found that Bedford
was liable for five percent of those costs based on its
ownership of the contaminated site and was thus limited to
recovering only ninety-five percent of what it was seeking.
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Id. On appeal, Bedford challenged the district court’s ruling
that it was not entitled to proceed under section 107(a), and,
importantly, it argued that it should be able to recover one
hundred percent of its costs. Id. at 423.

This court observed that “[t]Jo bring a derivative action to
recoup the portion of costs exceeding a potentially re-
sponsible person’s equitable share of the overall liability . . .
is a quintessential claim for contribution, where a party seeks
to apportion liability for an injury for which it is also directly
liable.” Id. at 424. Concluding that CERCLA § 113(f)
“plainly governs such contribution actions,” this court rea-
soned that the plaintiff “could not pursue a § 107(a) cost
recovery claim against [the defendants] due to its status as a
potentially responsible person.” Id. at 423-24. The court
observed that section 113(f)(1) has a three-year statute of
limitations, whereas section 107(a) has a six-year statute of
limitations, and added that “[w]ere we to permit a potentially
responsible person to elect recovery under either § 107(a) or
§ 113(f)(1), § 113(f)(1) would be rendered meaningless,”
because “[a] recovering liable party would readily abandon a
8§ 113(f)(1) suit in favor of the substantially more generous
provisions of § 107(a).” Id. at 424. Thus, in Bedford
Affiliates, the court proceeded to analyze the plaintiff’s claim
only as one for contribution under section 113(f)(1). Id. at
425, 427-30.

Con Ed appears willing to accept that Bedford Affiliates
stands for the proposition that section 107(a) may never
provide a right of action for a party that, if sued, would be
held liable under that section. We disagree, concluding that
the facts of Bedford Affiliates differ from the case before us in
a significant way. Before we explain that difference—and the
reason why we need not revisit Bedford Affiliates’s section
107(a) holding—we lay out our own understanding of how, in
light of Cooper Industries, section 107(a) applies to the facts
of this case.
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Following the enactment of section 113(f), some courts
concluded that even though any party could seek reim-
bursement for costs under section 107(a), actions by parties
that might themselves be liable under section 107(a) were
“necessarily actions for contribution, and [were] therefore
governed by the mechanisms set forth in § 113(f).” Centerior
Serv. Co. v. Acme Scrap Iron & Metal Corp., 153 F.3d 344,
350 (6th Cir.1998). See also Pinal Creek Group v. Newmont
Mining Corp., 118 F.3d 1298, 1302 (9th Cir.1997) (“[W]hile
8 107 created the right of contribution, the *machinery’ of
8 113 governs and regulates such actions, providing the de-
tails and explicit recognition that were missing from the text
of § 107.”).

In Cooper Industries, however, the Supreme Court ex-
pressly stated that the section 107(a) cost recovery remedy
and the section 113(f)(1) contribution remedy, though
“similar at a general level in that they both allow private
parties to recoup costs from other private parties,” are
“clearly distinct.” 1d. at 582 n. 3. Moreover, the Court held in
Cooper Industries that a section 113(f)(1) action is only
available during or following a specified civil action. Cooper
Industries, 125 S.Ct. at 583. This holding impels us to
conclude that it no longer makes sense to view section
113(f)(1) as the means by which the section 107(a) cost
recovery remedy is effected by parties that would themselves
be liable if sued under section 107(a). Each of those sections,
107(a) and 113(f)(1), embodies a mechanism for cost recov-
ery available to persons in different procedural circumstances.

Given that section 107(a) is distinct and independent from
section 113(f)(1), and that section 113(f)(1)’s remedies are
not available to a person in the absence of a civil action as
specified in that section, determining whether a party in Con
Ed’s circumstances may sue under section 107(a) is easily
resolved based on that section’s plain language. Section
107(a) makes parties liable for the government’s remedial and
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removal costs and for “any other necessary costs of response
incurred by any other person consistent with the national
contingency plan.” 42 U.S.C. § 9607(a)(4)(B). The only
questions we must answer are whether Con Ed is a “person”
and whether it has incurred “costs of response.” We have no
doubt that Con Ed is a “person” under CERCLA because it is
a “firm” or “corporation” within the meaning of the act. 42
U.S.C. § 9601(21). Moreover, Con Ed has incurred and is
incurring “costs of response,” in that it is incurring costs of
“removal” and “remedial action,” § 9601(25), at the sites of
the Westchester Plants, and those costs were not imposed on
Con Ed as the result of an administrative or court order or
judgment.

Unlike some other courts, we find no basis for reading into
this language a distinction between so-called “innocent”
parties and parties that, if sued, would be held liable under
section 107(a). See, e.g., United Techs. Corp., 33 F.3d at 100
(“[1]t is sensible to assume that Congress intended only
innocent parties—not parties who were themselves liable—to
be permitted to recoup the whole of their expenditures.”).
Section 107(a) makes its cost recovery remedy available, in
quite simple language, to any person that has incurred nec-
essary costs of response, and nowhere does the plain language
of section 107(a) require that the party seeking necessary
costs of response be innocent of wrongdoing.’

° Some might argue that a person who, if sued, would be partly liable
for necessary costs of response may be unjustly enriched if allowed under
section 107(a) to recover 100 percent of its costs from other persons. This
fear seems misplaced. While we express no opinion as to the efficacy of
such a procedure, there appears to be no bar precluding a person sued
under section 107(a) from bringing a counterclaim under section 113(f)(1)
for offsetting contribution against the plaintiff volunteer who, if sued,
would be liable under section 107(a). See, e.g., Blasland, Bouck & Lee v.
City of N. Miami, 283 F.3d 1286, 1292 (11th Cir. 2002) (observing that
plaintiff, an engineering firm, had sued City asserting CERCLA claims,
and City had counterclaimed for CERCLA contribution); Dent v. Beazer
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Moreover, we believe we would be impermissibly discour-
aging voluntary cleanup were we to read section 107(a) to
preclude parties that, if sued, would be held liable under
section 107(a) from recovering necessary response Ccosts.
Were this economic disincentive in place, such parties would
likely wait until they are sued to commence cleaning up any
site for which they are not exclusively responsible because of
their inability to be reimbursed for cleanup expenditures in
the absence of a suit. See Syms v. Olin Corp., 408 F.3d 95,
106 n.8 (2d Cir. 2005) (observing that “the combination of
Cooper Industries and Bedford Affiliates . . . would create a
perverse incentive for PRPs to wait until they are sued before
incurring response costs”).’® This would undercut one of
CERCLA’s main goals, “‘encourag[ing] private parties to
assume the financial responsibility of cleanup by allowing
them to seek recovery from others.”” Key Tronic Corp. V.
United States, 511 U.S. 809, 819 n.13 (1994) (quoting FMC
Corp. v. Aero Indus., Inc., 998 F.2d 842, 847 (1993)).

For these reasons, we hold that section 107(a) permits a
party that has not been sued or made to participate in an
administrative proceeding, but that, if sued, would be held

Materials & Servs., 156 F.3d 523, 527 (4th Cir. 1998) (stating that the
plaintiff had filed claims under section 107(a) and section 113(f)(1), and
that the defendant had filed “generally corresponding CERCLA coun-
terclaims™); Redwing Carriers v. Saraland Apts., 94 F.3d 1489, 1495
(11th Cir. 1996) (stating that the plaintiff had sued the defendants under
sections 107(a) and 113(f), and the defendants had counterclaimed under
section 113(f)).

% 1n Syms, this court faced the same question we face here: the effect
of Cooper Industries on section 107(a). In that case, Cooper Industries
had been issued after the court had heard oral argument, and the court
elected not to decide the issue but rather to permit the district court to
consider the issue on remand. Id. at 106-07. Here, where Cooper Indus-
tries was issued well before oral argument, and the parties submitted, at
the court’s request, briefs on this purely legal issue, remand is unnec-
essary and would only delay resolution of this matter.
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liable under section 107(a), to recover necessary response
costs incurred voluntarily, not under a court or administrative
order or judgment.*

This holding does not require us to revisit Bedford Affil-
iates because of critical distinctions between that case and
this one.?

1 This is, of course, consistent with the view that courts took of section
107(a) before section 113(f)(1) was enacted. See Wickland, 792 F.2d at
891-92, Pinole Point Props., Inc., 596 F.Supp. at 290-91, Stepan Chem-
ical Co., 544 F.Supp. at 1143.

12 Generally, “this court is bound by a decision of a prior panel unless
and until its rationale is overruled, implicitly or expressly, by the Supreme
Court or this court en banc.” BankBoston, N.A. v. Sokolowski, 205 F.3d
532, 534-35 (2d Cir. 2000) (quotation marks and citation omitted).
Bedford Affiliates’s implicit holding that a plaintiff may proceed under
section 113(f)(1) in the absence of a section 106 or 107(a) action has
apparently been superseded by Cooper Industries. We have also observed
that we may depart from a prior decision when it merely “has been called
into question by an intervening United States Supreme Court decision.”
Meacham v. Knolls Atomic Power Lab., 381 F.3d 56, 69 (2d Cir. 2004)
(quotation marks and citation omitted) (vacated on other grounds); see
also Hon. Jon O. Newman, Foreword: In Banc Practices in the Second
Circuit: The Virtues of Restraint, 50 Brook. L. Rev. 365, 370 (1984)
(“An in banc consideration has not been thought necessary, however, to
discard a precedent eroded by an intervening decision of the Supreme
Court.”). Cooper Industries may call into question the rationale of
Bedford Affiliates’s section 107(a) holding. Certainly, it no longer makes
sense to argue that permitting a potentially responsible person to sue
under section 107(a) would render section 113(f)(1)’s statute of limita-
tions meaningless because a party proceeding in the absence of a civil
action no longer has the option of suing under section 113(f)(1). See
Bedford Affiliates, 156 F.3d at 424. Consequently, it might be argued
that, in the wake of Cooper Industries, Bedford Affiliates’s section 107(a)
holding can no longer stand. We need only make this determination,
however, if our section 107(a) holding conflicts with Bedford Affiliates’s
section 107(a) holding. Because it does not, we decline to answer the
question whether a three-judge panel of this court may depart from
Bedford Affiliates’s section 107(a) holding.
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First, unlike in this case where there has been no adju-
dication of Con Ed’s liability for response costs and no
administrative or judicially approved settlement requiring
Con Ed to incur those expenses, in Bedford Affiliates, the
plaintiff had entered into two consent orders with the
Department, pursuant to which the plaintiff began cleanup
and remedial action. Bedford Affiliates, 156 F.3d at 421.
“An administrative consent order is a final agency order
which is reviewable as if it were the product of a hearing.””
A.R. v. N.Y. City Dep’t of Educ., 407 F.3d 65 n.12 (2d Cir.
2005) (quoting 2 Charles H. Koch, Jr., Administrative Law
and Practice § 5.43, at 155 (2d ed.1997)).

It may be that when a party expends funds for cleanup
solely due to the imposition of liability through a final
administrative order, it has not, in fact, incurred “necessary
costs of response” within the meaning of section 107(a). As
the District Court for the Middle District of North Carolina
stated in United States v. Taylor, 909 F.Supp. 355 (M.D.N.C.
1995), when a party “does not conduct its own cleanup, it has
not incurred recovery costs.” Id. at 365. If a party expends
funds out of obligation under an administrative or court order
or final judgment, its liability may be “similar to that of a tort
feasor’s liability for the doctor’s bills of the injured party.
Payment by the tort feasor does not mean it has incurred
doctor’s bills itself.” 1d.; see Michael V. Hernandez, Cost
Recovery or Contribution?: Resolving the Controversy Over
CERCLA Claims Brought by Potentially Responsible Parties,
21 Harv. Envtl. L.Rev. 83, 95-97 (1997) (suggesting that
section 107(a) does not expressly authorize suits seeking
costs of liability imposed in a prior recovery action or
settlement).*?

3 We note, however, that even decisions stating that the imposition of
liability may create expenditures that are not costs of response have
confined their holding to liability imposed through court proceedings.
Taylor held that a party subjected to a court-approved settlement or
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Second, the Bedford Affiliates plaintiff, having agreed to
the consent order, put the extent of its liability at issue by
proceeding to seek recovery under both sections 107(a) and
113(f)(1). As noted, under section 113(f), the district court
found that the plaintiff was partially liable for the costs of
response. To rule that in those circumstances Bedford could
have proceeded under section 107(a) to seek recovery of one
hundred percent of the costs, this court would have had to
hold in substance that a party already adjudicated liable for a
portion of the costs of response under section 113(f)(1) could
circumvent that section by recovering under section 107(a)
that portion of the costs attributed to it by the adjudication.
That is, having found that the district court did not abuse its
discretion in attributing to Bedford responsibility for five
percent of the necessary response costs, the court did not have
to reach the question of whether Bedford could proceed under
section 107(a) to recoup those costs.

Here, there have been no consent orders and no proceeding
apportioning necessary costs of response to Con Ed, and these
differences distinguish this case from Bedford Affiliates. In
sum, we read Bedford Affiliates to hold that a party that has
incurred or is incurring expenditures under a consent order
with a government agency and has been found partially liable
under section 113(f)(1) may not seek to recoup those ex-

judgment was limited to the contribution remedy, but also stated that a
party implementing response or remedial activity under an administrative
order incurs “necessary costs of response” under section 107(a). Id. at
363; see New Castle County, 642 F.Supp. at 1262 (“[I]t is not clear that
once a responsible party has been sued his monetary expenditures to abate
an environmental hazard qualify as ‘necessary costs of response’ under
the Act.”) (emphasis added); Hernandez, supra, at 124 (arguing that a
party that cleans up a site under an administrative order should have both
a section 107(a) cost recovery claim and a contribution claim). |If
expenditures under an administrative order are costs of response, Bedford
Affiliates would apparently require revisiting. We need not and do not
decide these questions here.
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penditures under section 107(a). Our holding here—that a
party that has not been sued or made to participate in an
administrative proceeding, but, if sued, would itself be liable
under section 107(a), may still recover necessary response
costs incurred voluntarily, not under a court or administrative
order or judgment—does not conflict with Bedford Affiliates.

We are, of course, cognizant that the Supreme Court in
Cooper Industries declined to resolve whether a party that
would itself be liable under section 107(a) may bring a
section 107(a) cost recovery action. See Cooper Industries,
125 S.Ct. at 584. But see id. at 588 (Ginsburg, J., dissenting)
(urging the court to permit such parties to proceed under
section 107(a)). This fact does not weigh on one side or the
other in our analysis here. In justifying its refusal to resolve
the question, the Court cited a long list of circuit court
cases—including Bedford Affiliates—stating that so-called
PRPs could not pursue a section 107(a) action. See id. at 585.
All but one of those cases are inapposite for the reason
described supra: they considered plaintiffs that had either
been held liable—or, because they had been sued, might
imminently be held liable—under an administrative or court
order or judgment. See Centerior Serv., 153 F.3d at 346
(stating that “the EPA issued a unilateral Administrative
Order to the plaintiffs”); Pneumo Abex Corp. v. High Point,
Thomasville & Denton R.R., 142 F.3d 769, 773 (4th Cir.
1998) (stating that the plaintiff “began response activities at
the site pursuant to state and federal EPA orders”); New
Castle County v. Halliburton NUS Corp., 111 F.3d 1116,
1119 (3d Cir. 1997) (stating that the United States had filed
suit against the plaintiff); Redwing Carriers, Inc. v. Saraland
Apartments, 94 F.3d 1489, 1495 (11th Cir. 1996) (stating that
the plaintiff had entered into two consent orders with the
EPA); United States v. Colorado & E. R.R. Co., 50 F.3d
1530, 1533 (10th Cir. 1995) (stating that the party seeking to
assert section 107(a) claims against third-party defendants
had been sued by the EPA); United Techs. Corp. v.
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Browning-Ferris Inc., Civil No. 92-0206-B, 1993 U.S. Dist.
LEXIS 19160, at *2-*3 (D.Me. May 27, 1993) (stating that
the United States had filed a civil action under CERCLA
against a predecessor of the plaintiff in United Technologies
Corp. v. Browning-Ferris Industries, Inc., 33 F.3d 96 (1st Cir.
1994), another case cited by the Supreme Court in Cooper
Industries). The only other case cited in this vein in Cooper
Industries is Pinal Creek Group v. Newmont Mining Corp.,
118 F.3d 1298 (9th Cir. 1997). We simply and respectfully
disagree with the Ninth Circuit’s holding in Pinal Creek that
a party that has incurred response costs voluntarily and, if
sued, would be held liable under section 107(a), may only
bring a contribution claim governed by section 113(f)(1). See
id. at 1301-06. In particular, Cooper Industries is at odds
with Pinal Creek Group’s view that “while § 107 created the
right of contribution, the ‘machinery’ of § 113 governs and
regulates such actions, providing the details and explicit
recognition that were missing from the text of § 107.” Id. at
1302. According to Cooper Industries, the two remedies are
“clearly distinct.” 125 S.Ct. at 582 n.3.

Consequently, we conclude that a party in Con Ed’s
circumstances may pursue a cost recovery action under
section 107(a).

D. Con Ed’s Waiver and Failure-to-Plead Arguments

UGI argues that Con Ed cannot pursue any claim other
than one under section 113(f)(1) because 1) Con Ed has
waived any argument that an alternative provision might
support its suit, and 2) Con Ed failed to assert any basis other
than section 113(f)(1) in its First Amended Complaint.

As to the first assertion, we have discretion to consider an
argument not passed on below where, as here, “*the issue is
purely legal and there is no need for additional fact-finding.””
Baker v. Dorfman, 239 F.3d 415, 420-21 (2d Cir. 2000)
(quoting Readco, Inc. v. Marine Midland Bank, 81 F.3d 295,
302 (2d Cir.1996)). UGI’s suggestion that Con Ed waived an
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argument supporting subject matter jurisdiction is particularly
unpersuasive given that UGI itself declined to press the
argument that the court lacked subject matter jurisdiction over
Con Ed’s claim. UGI, in its appellate opposition brief filed
on September 10, 2004, mentioned Cooper Industries, which
was then pending on appeal to the Supreme Court, but
“assumed arguendo” that the court had subject matter
jurisdiction despite Con Ed’s not having been sued under
section 106 or section 107(a). Apparently hoping that this
court would simply affirm the district court summary judg-
ment grant on the merits, UGI attempted to hold its subject
matter jurisdiction argument in reserve. However, “[t]he
absence of [subject matter] jurisdiction is non-waivable;
before deciding any case we are required to assure ourselves
that the case is properly within our subject matter juris-
diction.” Wynn v. AC Rochester, 273 F.3d 153, 157 (2d Cir.
2001). Even after Cooper Industries was issued in December
of last year, UGI did not submit additional briefing on this
topic for a period of more than four months, only advancing
its subject matter jurisdiction argument when urged by this
court. Having failed to press its argument against subject
matter jurisdiction without court prodding, UGI cannot now
argue that we should refuse based on waiver to consider an
argument in favor of jurisdiction.

UGI’s second argument also lacks merit. As this court
observed in Albert v. Carovano, 851 F.2d 561 (2d Cir. 1988),
“[t]he failure in a complaint to cite a statute, or to cite the
correct one, in no way affects the merits of a claim,” because
“[f]actual allegations alone are what matters.” Id. at 571 n.3;
see also Northrop v. Hoffman of Simsbury, Inc., 134 F.3d 41,
45-46 (2d Cir. 1997) (citing Albert ). Here, the First
Amended Complaint alleges that Con Ed has incurred and
continues to incur cleanup costs, which were incurred volun-
tarily and not as a result of being held liable under an
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administrative or court order or judgment.* As we have
explained, this suffices for Con Ed to proceed under section
107(a).

CONCLUSION

For these reasons, we conclude that this action arises under
CERCLA section 107(a), and that subject matter jurisdiction
exists. For the reasons discussed in the accompanying
summary order, we affirm in part and reverse in part the
district court’s grant of summary judgment and remand the
case for further proceedings.

 Indeed, the voluntariness of the costs that Con Ed has incurred is
demonstrated by the fact that the First Amended Complaint identified
these costs, even though it was filed more than six months before Con Ed
entered into the Voluntary Cleanup Agreement.
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APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Docket No. 04-2409-CV

CONSOLIDATED EDISON COMPANY OF NEW YORK, INC.,
Plaintiff-Appellant,
V.

UGI UTILITIES, INC.,
Defendant-Appellee.

Sept. 9, 2005

SUMMARY ORDER

THIS SUMMARY ORDER WILL NOT BE PUBLISHED
IN THE FEDERAL REPORTER AND MAY NOT BE
CITED AS PRECEDENTIAL AUTHORITY TO THIS OR
ANY OTHER COURT, BUT MAY BE CALLED TO THE
ATTENTION OF THIS OR ANY OTHER COURT IN A
SUBSEQUENT STAGE OF THIS CASE, IN A RELATED
CASE, OR IN ANY CASE FOR PURPOSES OF COL-
LATERAL ESTOPPEL OR RES JUDICATA.

At a stated term of the United States Court of Appeals for
the Second Circuit, held at the Thurgood Marshall United
States Courthouse, Foley Square, in the city of New York, on
the 9th day of September, two thousand and five.

PRESENT: KATZMANN, HALL, Circuit Judges, and
MURTHA,! District Judge.

! Hon. J. Garvan Murtha, United States District Judge for the District
of Vermont, sitting by designation.
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Appeal from the United States District Court for the South-
ern District of New York (Chin, J.).

UPON DUE CONSIDERATION, IT IS HEREBY OR-
DERED, ADJUDGED, AND DECREED that the judgment
of said district court be and it hereby is AFFIRMED in part
and REVERSED in part.

Plaintiff-Appellant Consolidated Edison Company of New
York, Inc., (“Con Ed”) appeals from a grant of summary
judgment to Defendant-Appellee UGI Utilities (“UGI”)
entered on April 1, 2004 in the United States District Court
for the Southern District of New York (Chin, J.). Having
found in an accompanying opinion that Con Ed’s claims
arise under section 107(a) of the Comprehensive Environ-
mental Response, Compensation, and Liability Act of 1980
(*CERCLA™), 42 U.S.C. § 9607(a), and thus subject matter
jurisdiction exists in this matter, we now address the merits.
We assume familiarity with the procedural posture of this
case and with its facts, which are set forth in detail in the
decision of the district court, Consol. Edison Co. of New
York, Inc. v. UGI Utils., Inc., 310 F.Supp.2d 592, 596-602
(S.D.N.Y.2004), and in the opinion accompanying this sum-
mary order, Consol. Edison Co. of New York, Inc. v. UGI
Utils., Inc., No. 04-2409, 2005 WL 2176072 (2d Cir. filed
Sept. 9, 2005).

After volunteering to clean up certain of its sites in
Westchester County that had been polluted by the operation
of manufactured gas plants (“MGPs”), Con Ed brought suit
against UGI in 2001 seeking to recover a portion of the
cleanup costs.

Con Ed attempts to hold UGI liable, through its corporate
predecessors, for the environmental harm at ten MGPs
occurring from 1887 to 1904. There are four components of
Con Ed’s theory of liability. First, Con Ed alleges that
between 1887 and 1900 UGI operated three sites in Yonk-
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ers—on Woodworth Avenue, Ludlow Street, and Nepperhan
Avenue—under three separate leases and was responsible
under CERCLA for the environmental harm done there
during that period (the “Yonkers Claim”). Second, Con Ed
asserts that between approximately 1898 and 1902 UGI was a
CERCLA operator of an MGP in Tarrytown and one in White
Plains that were owned through UGI subsidiaries (the “White
Plains and Tarrytown Claim”). Third, Con Ed asserts that
between 1890 and 1900, Con Ed (through its corporate
predecessor American Gas) was a CERCLA operator of
MGPs in Rye, Mount Vernon, Pelham, Port Chester, and
New Rochelle (the “American Gas Claim”). In 1900 or soon
thereafter, all of these MGPs were purchased by or merged
with the Westchester Lighting Company (“WLC”), a UGI
holding company, and this is the basis for the fourth com-
ponent of Con Ed’s liability claim (the “WLC Claim”). Here
Con Ed asserts that UGI is liable for the environmental harm
at the White Plains and Tarrytown MGPs and the five
American Gas MGPs from roughly 1900, when most of them
were consolidated under WLC’s control, to 1904, when WLC
was sold to Con Ed.?

UGI moved for summary judgment on all claims, and the
district court granted the motion. Consol. Edison Co. of New
York, Inc., 310 F.Supp.2d at 602-10. On the Yonkers Claim,
the district court concluded that any liability UGI might have
had was covered by a general release WLC issued to UGI
when WLC purchased the three MGPs and cancelled UGI’s

Z 1t is not clear from the proceedings below or arguments on appeal
whether Con Ed asserts that from 1900 to 1904 WLC was a CERCLA
operator—in addition to the other seven WLC MGPs—of the three
Yonkers MGPs, which WLC acquired in 1900 through purchase of three
holding companies. To the extent Con Ed does assert such a claim, we
conclude that claim must fall to UGI’s summary judgment motion for the
same reasons we find that summary judgment was proper on the WLC
Claim.
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operating leases in 1900. See id. at 602. The district court
also granted summary judgment on the remaining claims--the
White Plains and Tarrytown Claim, the American Gas Claim,
and the WLC Claim. It concluded that Con Ed had not
produced enough evidence to allow a reasonable jury to find
that, under the standard for CERCLA operator liability laid
out in United States v. Bestfoods, 524 U.S. 51, 118 S.Ct.
1876, 141 L.Ed.2d 43 (1998), UGI was an operator of these
MGPs. Id. at 602-10.

We review a grant of summary judgment de novo. Green
Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 639 (2d Cir.
2005). Under section 107(a) of CERCLA, liability attaches
to “any person who at the time of disposal of any hazardous
substance owned or operated any facility at which such haz-
ardous substances were disposed of.” 42 U.S.C. 8 9607(a)(2).
Of the two bases for CERCLA liability—owning or operating
a facility—it is the second that concerns us here. To be liable
as an operator of a facility, the Supreme Court has instructed,
a person “must manage, direct, or conduct operations specif-
ically related to pollution, that is, operations having to do
with the leakage or disposal of hazardous waste, or decisions
about compliance with environmental regulations.” United
States v. Bestfoods, 524 U.S. 51, 66-67, 118 S.Ct. 1876, 141
L.Ed.2d 43 (1998); see also Commander QOil Corp. v. Barlo
Equip. Corp., 215 F.3d 321, 332 n. 3 (2d Cir.2000).

In considering whether a parent was an “operator” of a
subsidiary’s facility, “norms of corporate behavior (undis-
turbed by any CERCLA provision) are crucial reference
points.” Bestfoods, 524 U.S. at 71, 118 S.Ct. 1876. When
such activities are *“consistent with the parent’s investor
status, such as monitoring of the subsidiary’s performance,
supervision of the subsidiary’s finance and capital budget
decisions, and articulation of general policies and proce-
dures,” id. at 72 (quotations and citations omitted), CERCLA
operator liability does not arise. The Court also emphasized
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that, “[s]ince courts generally presume that the directors are
wearing their ‘subsidiary hats’ and not their ‘parent hats’
when acting for the subsidiary, it cannot be enough to
establish liability . . . that dual officers and directors made
policy decisions and supervised activities” at the subsidiary’s
facility. Id.at 69-70 (citations omitted).

We conclude, as did the district court, that UGI was
entitled to summary judgment on Con Ed’s White Plains and
Tarrytown Claim, its American Gas Claim, and its WLC
Claim, all of which alleged CERCLA operator liability.
Largely for the reasons identified by the district court,
Consol. Edison Co. of New York, Inc., 310 F.Supp.2d at 606-
10, we conclude that Con Ed has pointed to no evidence that
would allow a reasonable jury to conclude that UGI “manage
[d], direct[ed], or conduct[ed] operations specifically related
to pollution, that is, operations having to do with the leakage
or disposal of hazardous waste, or decisions about com-
pliance with environmental regulations.” Bestfoods, 524 U.S.
at 66-67, 118 S.Ct. 1876. Its evidence, in general, consists of
(1) overlapping officers and directors between parent and
subsidiary, (2) close parental control of the subsidiaries’
expenditures, and (3) UGI’s enthusiasm for its subsidiaries to
use its patented gas machinery. No evidence, however, rebuts
the presumption that dual officers and directors can faithfully
serve both parent and subsidiary. No evidence is inconsistent
with UGI’s (or American Gas’s) role as an investor in its
subsidiaries. In other words, no evidence would allow a
reasonable jury to find that the conduct of UGI or American
Gas meets the Bestfoods standard on these three claims.

On the Yonkers Claim, we disagree with the district court.
The three identical releases at issue were each part of can-
cellations of the lease agreements under which UGI operated
the MGPs. Each release stated that the lease agreement was
cancelled and that “all claims and demands thereunder . . . by
[Con Ed’s predecessor] against [UGI] under said agreement
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are hereby forever released.” In an oral decision, the district
court concluded that “it is a general release,” but “the lan-
guage is broad enough to pick up the pollution claim.”

We look to state law when interpreting agreements shifting
CERCLA liability. See Commander Oil Corp. v. Advance
Food Serv. Equip., 991 F.2d 49, 51 (2d Cir.1993) (inter-
preting CERCLA indemnification agreement). “New York
law requires that a release contain an ‘explicit, unequivocal
statement of a present promise to release defendant from lia-
bility.”” Bank of Am. Nat’l. Trust & Sav. Ass’n v. Gillaizeau,
766 F.2d 709, 713 (2d Cir. 1985) (citing Carpenter v.
Machold, 447 N.Y.S.2d 46, 47 (3d Dep’t 1982)). Here, the
language of the release is only unequivocal and explicit in
releasing claims arising under the lease agreements. Con
Ed’s claims, however, arise under CERCLA. We cannot
conclude that the release was an explicit, unequivocal state-
ment releasing all liability, or contingent liability, or
environmental liability. See John S. Boyd Co. v. Boston Gas
Co., 992 F.2d 401, 406 (1st Cir.1993) (holding that, based on
Massachusetts law, “[t]Jo transfer CERCLA liability, the
Agreement must contain language broad enough to allow us
to say that the parties intended to transfer either contingent,
environmental liability, or all liability”). Thus, summary
judgment was improper.

Accordingly, the judgment of the district court granting
summary judgment to UGI is hereby AFFIRMED as it
relates to the White Plains and Tarrytown Claim, the Ameri-
can Gas Claim, and the White Plains Claim and REVERSED
as it relates to the Yonkers Claim and REMANDED for
further proceedings.

FOR THE COURT:
Roseann B. MacKechnie, Clerk
By:
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APPENDIX C

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

No. 01 Civ. 8520(DC)

CONSOLIDATED EDISON Co. OF NEW YORK, INC.,
Plaintiff,
V.

UGI UTILITIES, INC.,
Defendant.

March 29, 2004

OPINION

CHIN, D.J.

In this case, brought pursuant to the Comprehensive En-
vironmental Response, Compensation and Liability Act
(*CERCLA™), 42 U.S.C. 88 9601-9675, plaintiff Consoli-
dated Edison Company of New York, Inc. (“Con Ed”) seeks
to hold defendant UGI Utilities, Inc. (“UGI”) liable for
environmental response costs related to soil and groundwater
contamination from manufactured gas plant (“MGP”) activ-
ities undertaken from 1898 to 1904 at sites owned by a
subsidiary and a predecessor of UGI. Defendant moves for
summary judgment pursuant to Fed.R.Civ.P. 56. For the
reasons set forth below, defendant’s motion is granted.

STATEMENT OF THE CASE

. The Facts

For purposes of this motion, the facts are construed in the
light most favorable to Con Ed as the party opposing sum-
mary judgment.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=WLD-PEOPLECITE&DocName=0108604601&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS9601&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS9675&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR56&FindType=L

3la
A. The Origins of UGI, 1882-1887

United Gas Improvement Company (“UGIC”) was formed
in June 1882 by a group of Philadelphia business men for the
purpose of “manufacturing gas and gas-making machinery”
based on the patent for a “water gas” process and apparatus,
obtained in April 1882 from inventor Thaddeus S.C. Lowe.
(Def. Exh. 2 at 32, 34-39; Gary Aff., Exh. 4 at UGI 1353;
Gary Aff., Exh. 3 at UGI 5332). Lowe water gas was an
improvement over coal gas because it produced more light at
a lower cost. (Gary Aff., Exh. 4 at UGI 1353). UGIC sought
ways to exploit and use this new technology, including by
purchasing certain existing gas works, establishing or build-
ing new gas works that it would use itself or sell to others,
and entering into agreements to operate certain gas plants in
return for a share of the profits. (Def. Exh. 2 at 32-33; Def.
Exh. 4 at 89; Gary Aff., Exh. 5 at 96).

Under Pennsylvania law, UGIC could not hold stocks in
another corporation. (Gary Aff., Exh. 5 at 96). Accordingly,
in 1887, the owners of UGIC formed a new company called
the Union Company and used it to acquire an old Penn-
sylvania corporate charter with broad powers that included
the right to own other corporations. (Def. Exh. 4 at 89; Gary
Aff., Exh. 5 at 96-97). The name of this new company
was then changed to The United Improvement Company
(“TUGIC™). (1d.).

B. UGI Acquisitions in New York, 1888-1900

TUGIC, which would later become UGI, purchased all of
the assets of UGIC in 1888 and then used the charter to

acquire gas and electric properties across the United States.
(Id.; Def. Exh. 3 at 62-67).

UGI* acquired ownership interests in the White Plains
Lighting Company and Hudson River Gas & Electric Com-

1 UGIC, TUGIC, and the currently named UGI are all collectively
referred to herein as “UGI,” unless otherwise indicated.
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pany of Tarrytown in 1898 and 1900, respectively. (Gary
Aff., Exh. 29; Exh. 33 at ENV 93, 95; Def. Exh. 9 at 276).

In a January 1900 Board Meeting, UGI President Thomas
Dolan reported that UGI had acquired interests in, inter alia,
New Rochelle Electric Company, Pelhnam Electric Light and
Power Company, Port Chester Electric Light Company, and
the White Plains Electric Company. (Def. Exh. 6 at 114).
Dolan also reported that UGI had organized a company
known as Westchester Gas and Coke Company, which had
gas franchises in Mount Vernon and New Rochelle. (Id.).

In March 1900, UGI acquired the New York Suburban Gas
Company (“New York Suburban”) from the American Gas
Company (“American Gas”) (Def.Exh. 7), itself a consoli-
dation of utility companies owned by American Gas—the
Eastchester Gas Light Company, the Pelham Gas Light
Company, the Larchmont Gas Company, the Westchester Gas
and Electric Company, and the New Rochelle Gas and Fuel
Company. (Def.Exh. 8). UGI thereby acquired interests in
MGP sites in Mount Vernon, New Rochelle, Pelham, Port
Chester, and Rye.

Each company in which UGI invested had a superintendent
who oversaw the day-to-day activities of the gas plant.
(Macey Dep. at 292-94). UGI developed an audit system
pertaining to its various subsidiaries’ budgets, expenditures,
and best practices. (Def. Exh. 4 at 98).

According to an April 9, 1894 account in the Daily Phil-
adelphia Stockholder describing UGI, each UGI subsidiary

“should have a separate and independent organization,
reporting, however, to the head office in [Philadelphia].
. . . The local superintendents are thus kept in close
touch with the home office, and they take no important
step which is not specifically authorized. While their
instructions are to purchase in the city where each plant
is located all needful supplies obtainable there, and thus
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give to each city the benefit of outlays in part incidental
with the carrying on of the business, supplies, such as
coal, oil, cast iron pipe, etc., are purchased through the
home office, in order that here in the East the company
may secure the benefit of minimum prices. Attached to
the company is a corps of traveling auditors, one of
whom visits each local company every three months and
makes an examination of its operations and reports
thereon to the home office. . . . Not a dollar is outlayed
for its account at any point or for any purpose which is
not first approved at the home office, and there is the
closest scrutiny into each item of expense. . . . Annually
there is a convention of superintendents of the local
companies, presided over by the general superintendent,
at which, besides reports of each as to the operations
of the plant or plants under his control, papers are read
on practical subjects relating to the objects of the
company, etc.”

(Gary Aff., Exh. 6 at 2).
C. Formation and Operation of WLC
1. Formation

In November 1900, UGI organized a new subsidiary to be
called the Westchester Lighting Company (“WLC”). (Def.
Exh. 10 at CE/UGI 6375). WLC was incorporated for the
purpose of “manufacturing and supplying gas for lighting the
streets and public and private buildings or cities, villages and
towns in the State of New York, and for manufacturing and
using electricity for producing light, heat and power. . . .”
(Def. Exh. 10 at 281). UGI owned more than 80% of WLC’s
total shares. (Def. Exh. 11 at 535).

At their first board meeting on November 9, 1900, WLC’s
nine directors appointed a special committee to “investigate
and make inquiry” into the desirability of acquiring the
various Westchester gas and electric entities owned by UGI.
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(Def. Exh. 11 at 295, 297). The committee, with the help of a
gas and electric light business expert, approved the proposed
acquisition and merger. (1d.).

On November 30, 1900, the WLC board acquired and then
merged the companies in which it had obtained interests: the
Pelham Electric Light and Power Company, Port Chester
Electric Lighting Company, Larchmont Electric Light Com-
pany, Eastchester Electric Company, and the Westchester Gas
and Coke Company. (Def. Exh. 11 at 307-13). Accordingly,
WLC became the owner of MGP sites in Rye, Mount Vernon,
Pelham, Port Chester, and New Rochelle.

In February 1901, WLC purchased the Hudson River Gas
and Electric Company and the White Plains Lighting Com-
pany. (ld. at 459-61). In November 1902, WLC merged the
companies into WLC. (Id.). WLC thus became the owner of
MGRP sites in Tarrytown and White Plains.

2. Operations
a. Board of Directors

Upon WLC’s creation in 1900, none of the first nine men
listed in the WLC Certificate of Incorporation and selected to
serve on WLC’s board were dual office-holders. (Def. Exh.
11 at 289; Def Exh. 12 at 724). At no time during 1900 to
1904 did UGI directors, officers, or employees constitute a
majority of the directors or officers of WLC. (Def. Exh. 12
at 724-25).

During the first months of the WLC board’s existence, the
directors appointed an executive committee to help manage
the company, elected its president who would serve for the
next four years, and reviewed the strength of each constit-
uency company before effecting the large-scale merger. (Def.
Exh. 11 at 296-301, 446).

In 1901, three of the nine WLC directors held UGI senior
executive positions. (Def. Exh. 12 at 724). Two of the
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other board members—A.M. Young and R.A.C. Smith—had
worked “in conjunction” with UGI to acquire possession of
the New Rochelle Electric Company, Pelham Electric Light
and Power Company, Port Chester Electric Light Company,
Larchmont Electric Light Company, Eastchester Electric
Company, and White Plains Electric Company. (Def. Exh. 6
at 114; Exh. 11 at 446-47).

In 1902 and 1903, four of the eleven WLC directors held
UGI senior executive positions. (1d.). In 1904, four, then
five, of eleven directors held UGI senior executive positions.

(1d.).

From 1900 to 1904, UGI senior executives never held the
positions of WLC president, vice president, or secretary.
(Id.). UGI executives did hold positions as WLC treasurer,
assistant secretary, and managing director. (Id.). Specifically,
UGI’s treasurer Lewis Lillie was elected to assistant secretary
and treasurer of WLC. (Def. Exh. 11 at CE/UGI 12469,
19079). UGI’s general superintendent Walton Clark was
named WLC managing director. (Id. at CE/UGI 19078).

The managing director “shall have the general management
of the business and properties of the company, and shall
perform such other duties as may be imposed upon him by
the board of directors.” (Def. Exh. 11 at CE/UGI 12387).
According to the WLC bylaws, the duties of WLC’s president
included “presid [ing] at all meetings of the board of
directors,” “act[ing] as temporary chairman at and call[ing] to
order all meetings of the stockholders,” “countersign[ing] all
checks, and . . . sign[ing] drafts, notes, certificates of stock,
and all contracts and other instruments, unless otherwise
ordered by the board.” (Def. Exh. 11 at CE/UGI 12385). The
president also “shall, under the control of the directors, have
the general management of the company’s affairs, and shall
perform all duties incidental to his office.” (Id.).
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b. WLC Executive Committee

In January 1901, the WLC board of directors appointed an
“executive committee,” which was “in the recess of the Board
[to] have full power to direct and manage the business affairs
of the company in such manner as such committee shall deem
best for the interests of the company in all cases in which
specific directions have not been given by the Board.” (Def.
Exh. 11 at 446). The committee consisted of four members
of the WLC board with the WLC president W.W. Scrugman
serving in an ex-officio capacity. (Id.). Lillie, both UGI’s
treasurer and WLC’s assistant secretary and treasurer, and
Clark, UGI’s general superintendent and WLC’s managing
director, filled two of the five executive committee positions.
(Def. Exh. 11 at 447). The other positions were filled by
board members who were local businessmen but did not hold
management positions at WLC. (Id.).

According to the WLC Executive Committee minutes for
1900 to 1903 WLC made decisions concerning setting
salaries (Def. Exh. 17 at 757-58), approving the sale of
various used equipment and materials (id. at 788), approving
contracts and expenditures for improvements and repairs (id.
at 753), authorizing changes in gas and electric rates and rate
reductions (id. at 742, 750-52, 839), setting electric current
rates (id. at 758), approving the purchase of electric fran-
chises (id. at 755), approving the execution of leases (id.
at 809), and appointing an attorney for legal services. (Id.
at 887).

In January 1901, UGI was named purchasing agent and
consulting engineer for WLC. (Def. Exh. 11 at CE/UGI
19076).

c. Superintendents of WLC Facilities

Each of the WLC facilities was directed by its own
superintendent. (Def. Exh. 17 at 757). According to expert
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testimony, “the superintendent . . . generally runs the fa-
cility.” (Macey Dep. at 294).

d. UGI Managing Committee and Works Committee

From 1900 to 1903, UGI had a Managing Committee and a
Committee on Works (“Works Committee”), which worked
together to monitor UGI’s investments and to ensure that
extensions, property improvements, and certain supply con-
tracts were reviewed and that UGI’s subsidiaries received
UGI’s expert advice when needed. (Def. Exh. 4 at 97-98). In
1903, UGI president Thomas Dolan described UGI’s manage-
ment of the subsidiaries, stating that “the Works Committee
of [UGI] passes favorably upon all property improvements
and extensions, and contracts for supplies, before they are
authorized. This Committee meets every day.” (Gary Aff.,
Exh. 4 at UGI 1488). UGI’s corporate history indicates that
the Works Committee consisted of top UGI executives—
President Dolan, Vice President and General Manager
Samuel Bodine, Vice President and General Counsel Randal
Morgan, General Superintendent Walton Clark, and Treasurer
Louis Lillie. (Def. Exh. 4 at UGI 1488-89). In 1904, both the
managing and works committees were abolished in favor of a
single executive committee. (Def. Exh. 18 at 1061).

e. UGI Advice to WLC

A May 4, 1903 letter to UGI shareholders from UGI presi-
dent Dolan stated that UGI provided “advice” to the com-
panies in which UGI held interests “in the purchase of
supplies, in laying out, construction and operation of plants,
in solving legal and financial problems, in canvassing for new
business and in all the details which make for success in the
management of a manufacturing company selling its wares to
an entire community.” (Def. Exh. 4 at UGI 1489). UGI
offered its “advice,” in part, through the annual meeting of
“the Superintendents and the Commercial Agents of all the
companies . . . in [Philadelphia, UGI’s headquarters,] . . . to
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read and discuss carefully prepared papers upon the various
technical and commercial problems of the business in which
they are engaged.” (1d.).

f. Macey Expert Report

Con Ed’s corporate governance expert Jonathan Macey
concludes that “UGI controlled every material aspect of the
operations of [WLC]” and “controlled all of the important
facets of its policies and operations, down to the smallest
details.” (Def. Exh. 1 at 2). Macey further states that UGI
“controlled every aspect of the corporate existence of [WLC]
from its birth to its corporate death.” (Id. at 6). Macey
points, as illustration, to the UGI executive committee’s
approval throughout 1904 of WLC actions, including em-
ployment decisions, contracts for coal, sales of property, and
purchases of equipment for the MGPs. (1d. at 6-9).

3. Con Ed’s Purchase of WLC

On July 1, 1904, Con Ed entered into an agreement with
UGI to purchase its ownership interest in WLC. (Def. Exh.
20). The WLC board of directors authorized the transaction
on July 8, 1904. (Def. Exh. 11 at 533-624). The agreement
was consummated on October 20, 1904 when WLC’s
stockholders and board of directors granted authorization for
WLC to transfer all of its rights and property to a new Con Ed
subsidiary known as the New York and Westchester Lighting
Company. (Def. Exh. 11). That same day, New York and
Westchester Lighting Company merged into WLC (Id. at
682-83), and Con Ed controlled WLC, with whom it
eventually merged in 1951. (Def. Exh. 21).

E. American Gas’s Operations, 1890-1900

Prior to UGI’s purchase of New York Suburban from
American Gas in March 1900, American Gas owned the
MGP sites in Mount Vernon, New Rochelle, Pelham, Port
Chester, and Rye. Con Ed alleges that American Gas incurred
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CERCLA liability through its control over its Westchester
County subsidiaries from 1890 to 1900 and that UGI
succeeded to this liability when American Gas merged into
UGI in 1925. (PL.Surr.1).

1. Dual Officers/Directors

American Gas installed its own corporate officers and
directors as officers and directors of its Westchester County
subsidiaries. (Gary Aff., Exh. 22 at UGI 5-6; Exh. 17 at ENV
22, 24, 25; Exh. 23 at CE/UGI 27296; Exh. 24 at CE/UGI
12361; Def. Exh. 8). In the December 16, 1891 American
Gas Board minutes, American Gas’s Solicitor Thomas Leam-
ing described the annual meeting of Eastchester Gas Comp-
any (“Eastchester Gas”), which owned the Mount Vernon
MGP:

[T]he General Manager, Treasurer and myself went to
New York, held the annual meeting of the company,
adopted a simple form of by-laws, elected directors, and
afterward held a board meeting and elected officers.
Messrs. Carpender, Penford, and Crawley were made
the New York directors with Messrs. [Ramsdale] and
Stroud. Mr. Carpender was elected President, Mr.
[Ramsdale] General Manager, and Mr. Stroud Treasurer
and Sec’y.

(Gary Aff., dated Nov. 24, 2003, Exh. 1 at UGI 7073).
Carpender was American Gas’s president. Penford and
Crawley were Carpender’s law firm partners and served on
American Gas’s board of directors. Ramsdale was American
Gas’s general manager. Stroud was American Gas’s treas-
urer. (Pl Surr. 2).

2. Observance of Corporate Separateness

Plaintiff alleges that American Gas failed to observe
“corporate separateness.” (Pl. Surr. 3). According to the
October 26, 1893 minutes, American Gas’s general manager
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Ramsdale, as general manager of the New Rochelle sub-
sidiary, had entered into a construction contract listing
himself as general manager of American Gas, “the contract
showing of course, a profit to the latter company, and he is
thus acting in a double capacity.” (Gary Aff., dated Nov. 23,
2003, Exh. 1 at UGI 7207). The contract was subsequently
approved by the subsidiary’s board of directors and signed on
behalf of the company by its president. (1d.).

3. American Gas’s Subsidiary Operations

American Gas’s board of directors approved decisions
pertaining to the subsidiaries’ management, including equip-
ment purchases for the MGPs, formation of contracts, and
property extensions. (Id., Exh. 25 at UGI 756).

American Gas’s general manager Ramsdale served as the
general manager for all of the Westchester subsidiaries.
(Gary Aff., Exh. 23 at CE/UGI 27296; Exh. 25). The
superintendent of each MGP reported to Ramsdale and
obtained his approval before taking any action. (Id., Exh. 23
at CE/UGI 27286-87; Exh. 24 at CE/UGI 12360). Ramsdale
regularly visited each MGP to monitor its operations. (ld.,
Exh. 25 at UGI 744-45).

According to the June 17, 1891 American Gas board min-
utes, the company approved the purchase and erection of a
purifier plant at Eastchester Gas Company’s Mount Vernon
MGP. (Gary Aff., dated Nov. 24, 2003, Exh. 1 at UGI 7044).
According to the April 20, 1892 and May 18, 1892 minutes,
American Gas approved the purchase and installation of a
new water gas plant from UGI for the Mount Vernon MGP.
(Id., Exh. 1 at UGI 7104-06). In the April 5, 1892 minutes,
American Gas’s management referred to the Mount Vernon
MPG as “works operated by [American Gas].” (Id., Exh. 1, at
UGI 7090).

According to the November 15, 1893 minutes, American
Gas decided to reduce the amount of insurance held on the
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New Rochelle Gas Company’s MGP in New Rochelle. (Id.,
Exh. 1 at UGI 7211). The February 21, 1894 minutes state
that American Gas approved the replacement of the gas
manufacturing apparatus at the New Rochelle MGP with
parts from another American Gas MGP plant. (Id., Exh. 1 at
UGI 7226-27). According to the May 18, 1892 minutes,
American Gas “assumed control of the operations of the plant
[at New Rochelle], . . . and made very considerable change.”
(Id., Exh. 1 at UGI 7106). Specifically, American Gas made
changes to the plant’s oil purchasing agreement. (l1d.).

4. American Gas’s Merger into UGI in 1925

American Gas merged into UGI in 1925, leaving UGI as
the surviving company. (Gary Aff., Exh. 21). The “Agree-
ment of Consolidation and Merger” stated that UGI and
American Gas became “one corporation under the name
[UGI] . . . possessing all of the rights, privileges and
franchises theretofore vested in each of them” and “all debts
not of record, duties and liabilities of each of said constituent
corporations shall thenceforth attach to the consolidated
corporation, and may be enforced against it.” (ld., Exh. 21 at
UGI 6976).

F. Environmental Contamination

According to Con Ed’s environmental expert, Robert M.
Karls, the contamination at the Rye, Mount Vernon, Pelham,
and Port Chester MGPs was caused by the releases from
“routine operations” at those facilities occurring during the
intervals from the installation of MGP equipment through the
end of gas production at those sites. (Gary Aff., Exh. 30
at 12, 14, 20, 24).

Con Ed has performed no environmental testing at the
MGP sites in New Rochelle, Rye, and Mount Vernon.
(Wilcken Dep. at 67-68, 115, 128, 188). The extent of
contamination has not been determined at the White Plains
site. (Id. at 150-52). Con Ed has been or will be contributing
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to cleanups being performed by successor owners at Port
Chester and Pelham and has conveyed the MGP site and
agreed to pay a fixed sum for environmental liabilities at
Tarrytown. (Id. at 92-94, 159-60, 219). Pursuant to a
Voluntary Cleanup Agreement with the New York State
Department of Environmental Conservation (“NYSDEC”),
Con Ed is required to investigate and remediate all of its
former MGP sites, including those at issue in this action.
(Gary Aff., Exhs. 31, 32). In complying with the Agreement,
Con Ed has spent more than $4 million to investigate and
clean up the MGP sites at issue. (Wilcken Aff. § 3). Con Ed
expects to expend in excess of $100 million to complete the
investigation and remediation of all of the MGP sites at issue.

(1d. 1 4).
I1. Prior Proceedings

Con Ed filed the original complaint in this action on
September 20, 2001. Con Ed filed an amended complaint on
March 4, 2002. After discovery, UGI moved for summary
judgment pursuant to Fed.R.Civ.P. 56. The Court heard oral
argument on the motion for summary judgment on November
25, 2003. Ruling from the bench, the Court granted the
motion in part and reserved decision in part. The Court
dismissed all derivative liability claims, predicated on
piercing the corporate veil, including the state law claims, and
all claims with respect to the Yonkers MGP sites. (Tr. 47-
48). The Court reserved decision as to the remaining operator
liability claims with respect to the other seven sites. (1d. 48).

DISCUSSION
I. Applicable Law
A. Summary Judgment Standard

Summary judgment will be granted when “there is no
genuine issue as to any material fact and . . . the moving party
is entitled to a judgment as a matter of law.” Fed.R.Civ.P.
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56(c); see Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 585-87 (1986). Accordingly, the Court’s task is
not to “weigh the evidence and determine the truth of the
matter but to determine whether there is a genuine issue for
trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249
(1986). Summary judgment is inappropriate if, resolving all
ambiguities and drawing all inferences against the moving
party, there exists a dispute about a material fact “such that a
reasonable jury could return a verdict for the nonmoving
party.” Id. 477 U.S. at 248, 106 S.Ct. 2505; see Bay v. Times
Mirror Magazines, Inc., 936 F.2d 112, 116 (2d Cir. 1991). A
factual issue is genuine if it can reasonably be resolved in
favor of either party. Anderson, 477 U.S. at 250, 106 S.Ct.
2505. A fact is material if it can affect the outcome of the
action based on the governing law. Id. at 248.

The party seeking summary judgment must demonstrate
the absence of genuine issues of material fact, and then the
nonmoving party must set forth facts proving that there is a
genuine issue for trial. Celotex Corp. v. Catrett, 477 U.S. 317,
321-24 (1986). To defeat a motion for summary judgment,
the nonmoving party “must do more than simply show that
there is some metaphysical doubt as to the material facts.”
Matsushita, 475 U.S. at 586. The nonmoving party “must
present concrete particulars and cannot succeed with purely
conclusory allegations.” Fitch v. R.J. Reynolds Tobacco Co.,
675 F.Supp. 133, 136 (S.D.N.Y.1987) (internal quotations
omitted). There is no issue for trial unless there exists
sufficient evidence in the record favoring the party opposing
summary judgment to support a jury verdict in that party’s
favor. Anderson, 477 U.S. at 249-50. As the Court held in
Anderson, “[i]f the evidence is merely colorable, or is not
significantly probative, summary judgment may be granted.”
Id. (citations omitted). The plaintiff must provide the Court
with some basis to believe that her “version of relevant events
is not fanciful.” Christian Dior-New York, Inc. v. Koret, Inc.,
792 F.2d 34, 38 (2d Cir. 1986) (internal quotations omitted).
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B. Operator Liability Pursuant to CERCLA

Liability under CERCLA attaches, inter alia, to “any
person who at the time of disposal of any hazardous sub-
stance owned or operated any facility at which such hazard-
ous substances were disposed of.” 42 U.S.C. § 9607(a)(2).
An “operator” is “any person . . . operating” the relevant
facility. 42 U.S.C. § 9601(20)(A)(ii).> “[U]nder CERCLA,
an operator is simply someone who directs the working of,
manages, or conducts the affairs of a facility.” United States
v. Bestfoods, 524 U.S. 51, 66-67 (1998).

CERCLA operator liability, however, requires that the
operator’s control over the facility relate to pollution control
or waste disposal. “To sharpen the definition for purposes of
CERCLA'’s concern with environmental contamination, an
operator must manage, direct, or conduct operations spe-
cifically related to pollution, that is, operations having to do
with the leakage or disposal of hazardous waste, or decisions
about compliance with environmental regulations.” Best-
foods, 524 U.S. at 66-67; see also Commander Oil Corp. v.
Barlo Equip. Corp., 215 F.3d 321, 332 n.3 (2d Cir. 2000) (in
holding that operator liability did not apply, noting that, under
facts, defendant could not be said to have “manage[d],
direct[ed], or conduct[ed] operations specifically related to
pollution, that is, operations having to do with the leakage or
disposal of hazardous waste, or decisions about compliance
with environmental regulations”) (quoting Bestfoods, 524

2 “person” is defined in CERCLA to include corporations and other
business organizations. 42 U.S.C. § 9601(21). “Facility” means: “(A)
any building, structure, installation, equipment, pipe or pipeline (including
any pipe into a sewer or publicly owned treatment works), well, pit, pond,
lagoon, impoundment, ditch, landfill, storage container, motor vehicle,
rolling stock, or aircraft, or (B) any site or area where a hazardous
substance has been deposited, stored, disposed of, or placed, or otherwise
come to be located; but does not include any consumer product in con-
sumer use or any vessel.” 42 U.S.C. § 9601(9).
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U.S. at 66-67); United States v. Green, 33 F. Supp. 2d 203,
217 (W.D.N.Y. 1998) (holding that defendant could not be
found liable as an operator because of absence of evidence
that he directly participated in the management of facility’s
pollution control operations, including decisions pertaining to
the disposal of hazardous substances and compliance with
environmental regulations).

Derivative liability cases, which are based on piercing the
corporate veil, are distinct from operator liability cases, in
which the parent’s liability is direct. “[D]erivative liability
cases are to be distinguished from those in which “the alleged
wrong can seemingly be traced to the parent through the
conduit of its own personnel and management’ and ‘the
parent is directly a participant in the wrong complained of.’
... In such instances, the parent is directly liable for its own
actions.” Bestfoods, 524 U.S. at 64-66, 118 S.Ct. 1876
(quoting Douglas & Shanks, Insulation from Liability
Through Subsidiary Corporations, 39 Yale L.J. 193, 207, 208
(1929)). “CERCLA’s ‘operator’ provision is concerned
primarily with direct liability for one’s own actions.” Id. at
65. “If any such act of operating a corporate subsidiary’s
facility is done on behalf of a parent corporation, the
existence of the parent-subsidiary relationship under state
corporate law is simply irrelevant to the issue of direct
liability.” Id.

Prior to Bestfoods, some circuits applied the “actual con-
trol” test to determine operator liability, looking to “whether
the parent “‘actually operated the business of its subsidiary.””
Id. at 68, ((citing United States v. Kayser-Roth Corp., 910
F.2d 24, 27 (1st Cir. 1990) (operator liability “requires active
involvement in the affairs of the subsidiary”); Jacksonville
Elec. Auth. v. Bernuth Corp., 996 F.2d 1107, 1110 (11th Cir.
1993) (parent is liable if it “actually exercised control over, or
was otherwise intimately involved in the operations of, the
[subsidiary] corporation immediately responsible for the
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operation of the facility”)); see also City of New York v.
Exxon Corp., 112 B.R. 540, 548 n.9 (S.D.N.Y.1990) (“We
believe that some degree of active participation in and actual
control over the affairs of the subsidiary is necessary”); cf.
State of ldaho v. Bunker Hill Co., 635 F.Supp. 665, 672 (D.
Idaho 1986) (determining whether owner or operator liability
applied based on whether defendant had “capacity” to prevent
and abate environmental damage). Morever, some courts
have referred to “owner or operator liability” as one form of
liability, implying the interchangeability of these two distinct
bases. See, e.g., Joslyn Mfg. Co. v. T.L. James & Co., 893
F.2d 80 (5th Cir. 1990); Bunker Hill, 635 F.Supp. at 672.

The Court in Bestfoods held, however, that the “actual
control” test wrongly combines direct and indirect liability.
Id. at 67. “‘The question is not whether the parent operates
the subsidiary, but rather whether it operates the facility, and
that operation is evidenced by participation in the activities of
the facility, not the subsidiary. Control of the subsidiary, if
extensive enough, gives rise to indirect liability under
piercing doctrine, not direct liability under the statutory lan-
guage.”” Id. at 68, 118 S.Ct. 1876 (citing Lynda J. Oswald,
Bifurcation of the Owner and Operator Analysis under
CERCLA, 72 Wash. U. L.Q. 223, 269 (1994)) and Schiavone
v. Pearce, 79 F.3d 248, 254 (2d Cir. 1996) (“Any liabilities
[the parent] may have as an operator, then, stem directly from
its control over the plant”).

The Supreme Court in Bestfoods contemplated three
scenarios in which operator liability might arise, based on a
parent company’s direct pollution-related action vis-a-vis a
facility. 524 U.S. at 71. First, a parent might be held directly
liable when “the parent operates the facility in the stead of its
subsidiary or alongside the subsidiary in some sort of joint
venture.” Id.

Second, direct liability might arise when “a dual officer or
director . . . depart[s] so far from the norms of parental
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influence exercised through dual officeholding as to serve
the parent, even when ostensibly acting on behalf of the
subsidiary in operating the facility.” 1d. Evidence of common
directors or officers between a parent and its subsidiary,
however, is insufficient on its own to expose the parent to
direct liability under CERCLA. American Protein Corp. v.
AB Volvo, 844 F.2d 56, 57 (2d Cir.), cert. denied, 488 U.S.
852 (1988); see also Kingston Dry Dock Co. v. Lake
Champlain Transp. Co., 31 F.2d 265, 267 (2d Cir. 1929);
Bestfoods, 524 U.S. at 69, 118 S.Ct. 1876. Courts generally
presume that directors “are wearing their ‘subsidiary hats’
and not their ‘parent hats” when acting for the subsidiary.”
Bestfoods, 524 U.S. at 69 (citing P. Blumberg, Law of
Corporate Groups: Procedural Problems in the Law of Parent
and Subsidiary Corporations § 1.02.1, p. 12 (1983)); United
States v. Jon-T Chemicals, Inc., 768 F.2d 686, 691 (5th Cir.
1985), cert. denied, 485 U.S. 1014 (1986)). To establish
liability, a plaintiff seeking to establish a parent’s liability
based on common directors or officers must demonstrate that,
despite the general presumption to the contrary, the officers
and directors “were acting in their capacities as [the parent’s]
officers and directors, not as [the subsidiary’s] officers and
directors, when they [made policy decisions and supervised
activities at the facility].” Id. at 70, 118 S.Ct. 1876; see also
Raytheon Constructors, Inc. v. Asarco, Inc., No. 00-1500, 00-
1530, 2003 WL 984623, at *4 (10th Cir. Mar. 11, 2003)
(holding that fact that shareholder’s president acted as
president and board member of subsidiary company was
insufficient for operator liability in absence of evidence that
action was taken in capacity other than as president and board
member of subsidiary).

% The Court in Bestfoods elaborated on this point to highlight the dis-
tinction between derivative and direct CERCLA liability:

Indeed, if the evidence of common corporate personnel acting at
management and directorial levels were enough to support a finding
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Third, the Court contemplated direct liability when “an
agent of the parent with no hat to wear but the parent’s hat . . .
manage[s] or direct[s] activities at the facility.” Id. at 71.
“[T]he acts of direct operation that give rise to parental
liability must necessarily be distinguished from the inter-
ference that stems from the normal relationship between
parent and subsidiary. Again, norms of corporate behavior
(undisturbed by any CERCLA provision) are crucial refer-
ence points.” Id. at 71-72. “The critical question is whether,
in degree and detail, actions directed to the facility by an
agent of the parent alone are eccentric under accepted norms
of parental oversight of a subsidiary’s facility.” 1d. at 72.
“Norms of corporate behavior” are relevant to distinguishing
“a parental officer’s oversight of a subsidiary from such an
officer’s control over the operation of the subsidiary’s
facility.” Id. at 71-72.

‘[A]ctivities that involve the facility but which are con-
sistent with the parent’s investor status, such as moni-
toring of the subsidiary’s performance, supervision of
the subsidiary’s finance and capital budget decisions,
and articulation of general policies and procedures,
should not give rise to direct liability.

Id. at 72 (quoting Oswald, supra, at 282).
C. Successor Liability Under CERCLA

Under common law, a corporation acquiring the assets of
another corporation only takes on its CERCLA liabilities if
any of the following apply: (1) “the successor expressly or
impliedly agrees to assume them”; (2) “the transaction may
be viewed as a de facto merger or consolidation”; (3) “the

of a parent corporation’s direct operator liability under CERCLA,
then the possibility of resort to veil piercing to establish indirect,
derivative liability for the subsidiary’s violations would be academic.

524 U.S. at 70.
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successor is the ‘mere continuation” of the predecessor”; or
(4) “the transaction is fraudulent.” State of New York v. Nat’l
Servs. Indus., Inc., 352 F.3d 682, 685 (2d Cir. 2003) (quoting
B.F. Goodrich v. Betkoski, 99 F.3d 505, 519 (2d Cir.
1996)); see also Pfohl Bros. Landfill Site Steering Committee
v. Allied Waste Sys., Inc., 255 F. Supp. 2d 134, 162
(W.D.N.Y. 2003).

I1. Application

The remaining claims in this action are the CERCLA and
declaratory judgment claims pertaining to the seven non-
Yonkers MGPs located in Rye, Mount Vernon, Pelham, Port
Chester, New Rochelle, White Plains, and Tarrytown. Con
Ed seeks relief contribution for response costs for operator
liability, pursuant to Section 113(f) of CERCLA, 42 U.S.C.
8 9613(f)(1). In addition, Con Ed seeks a declaratory judg-
ment, pursuant to Section 113(g)(2) of CERCLA, 42 U.S.C.
§ 9613(g)(2) and 28 U.S.C. § 2201, as to UGI’s liability
pursuant to Section 113(f)(1) of CERCLA, 42 U.S.C.
§ 9613(f)(1).

Con Ed asserts three theories of liability. First, it alleges
that, when American Gas merged into UGI in 1925, UGI
succeeded to American Gas’s CERCLA liabilities incurred
through the latter’s ownership and operation of five of the
seven MGP sites at Rye, Mount Vernon, Pelham, Port
Chester, and New Rochelle prior to the sale of the property to
UGI in March 1900. (Pl.Mem. 32-33). Second, it alleges that
operator liability attaches based on UGI’s “direct control”
over the management of its subsidiaries and the operations of
all seven MGPs from 1900 to 1904. (Pl. Mem.28). Third,
although styled as owner liability, plaintiff appears to assert
operator liability based on UGI’s alleged domination and
control over the management and operations of the White
Plains and Tarrytown MGPs from 1898 and 1900, respec-
tively, until 1902, when White Plains Lighting and Hudson
River Gas merged into WLC. (Pl. Mem.36-37).
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A. UGI’s Successor Liability For Rye, Mount Vernon,
Pelham, Port Chester, and New Rochelle Based on
American Gas Ownership from 1890 to 1900

Con Ed alleges that when American Gas merged into UGI
in 1925, UGI succeeded to the CERCLA liability American
Gas incurred when it owned and operated the MGP sites at
Rye, Mount Vernon, Pelham, Port Chester, and New Rochelle
from 1890 to 1900. (PI. Mem. 32-33; PI. Surr. 1).

Con Ed’s argument assumes that American Gas incurred
CERCLA liability based on its ownership of the MGP sites
prior to 1900. Con Ed relies primarily on American Gas
board minutes from 1890 to 1900 to establish that American
Gas’s control over the Mount Vernon and New Rochelle
MGPs and their operations gave rise to operator liability
based on the existence of dual officers and directors, the
absence of corporate separateness, and American Gas’s
control over the MGP operations. Because | have already
dismissed all claims predicated on derivative liability, |
examine whether any factual issues exist pertaining to
American Gas’s direct liability as an operator.

Con Ed offers the following as evidence of American
Gas’s liability. Corporate decisions for the Westchester
subsidiaries were made by American Gas from its offices in
Philadelphia. (Gary Aff., Exh. 25). American Gas’s board of
directors approved decisions pertaining to the subsidiaries’
management, including requests for approval of equipment
purchases for the MGPs, formation of contracts, and property
extensions. (ld., Exh. 25 at UGI 756).

American Gas’s general manager served as the general
manager for all of American Gas’s Westchester subsidiaries.
(Gary Aff., Exh. 23 at CE/UGI 27296). The superintendent
of each MGP reported to American Gas’s general manager
and obtained his approval before taking any action. (Id., at
Exh. 23 at CE/UGI 27286-87; Exh. 24 at CE/UGI 12360).
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American Gas installed its own corporate officers and
directors as officers and directors of its Westchester County
subsidiaries. (Gary Aff., Exh. 22 at UGI 5-6; Exh. 17 at ENV
22, 24, 25; Exh. 23 at CE/UGI 27296; Exh. 24 at CE/UGI
12361; Def. Exh. 8).

In addition, American Gas approved the purchase and
erection of a purifier plant at the Mount Vernon MGP and the
purchase and installation of a new water gas plant for the
Mount Vernon MGP. (Id. at UGI 7044, 7104-06). In the
April 5, 1892 minutes, American Gas’s management referred
to the Mount Vernon MGP as “works operated by [American
Gas].” (Id. at UGI 7090).

American Gas approved the reduction of insurance on the
New Rochelle MGP and the replacement of the gas
manufacturing apparatus at the New Rochelle MGP with
parts from another American Gas MGP plant. (Id. at 7211,
7226-27). Moreover, the minutes establish that American
Gas’s general manager Ramsdale, who was also the New
Rochelle subsidiary’s general manager, entered into a con-
struction contract, later authorized by the subsidiary’s board
of directors and signed by its president, showing a profit to
American Gas. (Id. at UGI 7207). According to the minutes,
American Gas assumed “control over the operations” of the
New Rochelle MGP, which included changes American
Gas made to the MGP’s oil purchasing agreement. (Id. at
UGI 7106).

Based on the evidence submitted, a reasonable jury could
only conclude that American Gas is not directly liable as an
operator of the MGPs owned by its subsidiaries. First and
most importantly, the record is devoid of any evidence of
American Gas’s control over “operations having to do with
the leakage or disposal of hazardous waste, or decisions about
compliance with environmental regulations.” Bestfoods, 524
U.S. at 66-67; Commander Oil, 215 F.3d at 332 n.3; Green,
33 F. Supp. 2d at 217-18. Second, much of the evidence
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submitted pertains to the relationship between American Gas
and its subsidiaries, which is largely irrelevant to the inquiry
into whether American Gas is directly liable as an operator of
the MGPs. Bestfoods, 524 U.S. at 65. Third, evidence of
overlapping corporate management is insufficient, on its own,
to establish direct liability. American Protein Corp., 844 F.2d
at 57; Kingston Dry Dock Co., 31 F.2d at 267; Bestfoods, 524
U.S. at 69; Raytheon, 2003 WL 984623, at *4. Con Ed has
failed to provide evidence to overcome the presumption that
the shared officers and directors acted on behalf of the subsid-
laries. Bestfoods, 524 U.S. at 70. Evidence of the construc-
tion contract favorable to American Gas, entered into by
Ramsdale, fails to overcome the presumption that he acted on
the subsidiary’s behalf because the contract was subsequently
approved by the subsidiary’s board of directors and signed on
behalf of the company by its president. (Gary Aff., dated
Nov. 23, 2003, Exh. 1 at UGI 7207).

In the absence of American Gas’s operator liability, no
reasonable jury could conclude that UGI was liable as a
successor when American Gas merged into UGI in 1925.
Accordingly, UGI’s motion for summary judgment is granted
as to Con Ed’s successor liability claim.

B. UGI’s Operator Liability Based On Control Over WLC
and MGP Operations at Mount Vernon, New Rochelle,
Pelham, Port Chester, Rye, Tarrytown, and White
Plains from 1900 to 1904

Plaintiff alleges that UGI exerted direct control over WLC
and the operation of the seven MGPs owned by WLC, giving
rise to operator liability based on conduct from 1900 to 1904.
These MGPs are located in Mount Vernon, New Rochelle,
Pelham, Port Chester, Rye, Tarrytown, and White Plains.*

* WLC owned the MGPs at Tarrytown and White Plains from 1902
to 1904.
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Con Ed’s allegations in support of its WLC-based operator
liability claim fall into two general categories. First, Con Ed
alleges that several UGI officers and directors also served in
management and directorship roles vis-a-vis WLC. For
example, Con Ed asserts that UGI officers Louis Lillie and
Walton Clark served as WLC’s treasurer, assistant secretary,
and managing director. (Pl. Mem. 27-28). Pursuant to
WLC’s bylaws, Clark, as WLC’s managing director, was
responsible for and directed the “general management of the
business properties” of WLC, including the management of
the gas operations. (l1d.). Lillie and Clark also comprised half
of WLC’s executive committee. (Id.). In addition, Lillie,
Clark, and UGI employees Randal Morgan and George
Philler served on WLC’s board of directors. (Id.).

In support of its claim that UGI controlled the management
and operations of WLC, Con Ed also asserts that WLC did
not act or make any expenditures without UGI’s approval and
that UGI was appointed both the purchasing agent and
consulting engineer for WLC. (Id.; Def. Exh. 1 at 6). Con Ed
also alleges that Robert Searle, “a known UGI employee,”
was involved in gas operations for WLC and that UGI paid
the salaries of certain alleged WLC employees. (Id.; Gary
Aff., Exh. 18 at ENV 43).

Con Ed’s allegations of dual officership and directorship
are insufficient as a matter of law to establish operator
liability. Lillie’s and Walton’s dual roles as UGI officers and
WLC directors, officers, and executive committee members
do not, without more, overcome the presumption that they
were acting on behalf of WLC. Bestfoods; American Protein
Corp., 844 F.2d at 57; Kingston Dry Dock Co., 31 F.2d at
267; Raytheon, 2003 WL 984623, at *4. The mere fact of
Walton’s dual role as a UGI officer and WLC’s managing
director does not mean, as a matter of law, that Walton acted
on UGI’s behalf. Con Ed fails to offer any evidence that
either Lillie or Walton departed so far from “the norms of
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parental influence . . . as to serve the parent.” Bestfoods, 524
U.S. at 71. In fact, Con Ed fails to provide any evidence at all
to illustrate the nature of Lillie’s and Walton’s conduct.

Con Ed’s evidence of UGI’s control over the management
and operations of MGPs is also insufficient as a matter of
law. First, UGI’s approval of WLC expenditures falls within
the parameters of the parent-subsidiary relationship. See
Bestfoods, 524 U.S. at 72 (stating that supervision of subsidi-
ary’s finance and capital budget decisions does not qualify as
parent’s control of facility’s operation); Schiavone v. Pearce,
77 F. Supp. 2d 284, 290 (D. Conn. 1999) (holding that
evidence of interlocking board of directors examining and
approving capital expenditures, including those for pollution
control equipment, was consistent with typical relationship
between parent and subsidiary); cf. Datron, Inc. v. CRA
Holdings, Inc., 42 F. Supp. 2d 736, 747 (W.D.Mich.1999)
(holding that requirement for subsidiary to obtain parent’s
approval for credit arrangements beyond normal commercial
credit accounts fell within norms of parental oversight).

Second, evidence that UGI was appointed both the pur-
chasing agent and consulting engineer for WLC is also
insufficient as a matter of law to establish UGI’s control as an
operator. Con Ed conclusorily alleges that, in these capac-
ities, UGI “determined the vendors, products, and processes
which would be used at the MGPs.” (Pl. Opp. 38). The
record lacks evidence, however, supporting this general
description of the consulting engineer function. Moreover,
any evidence that might support Con Ed’s assertion would
still be insufficient as a matter of law to establish liability.
Corporate decision-making of the type attributed to the
consulting engineer function would fall within the contours of
parental oversight. See Bestfoods, 524 U.S. at 72 (stating that
parent’s determination of policies and procedures was
consistent with parent’s investor status); Schiavone, 77 F.
Supp. 2d at 292 (holding that parent’s control over subsid-
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iary’s contract review, approval, and negotiation and capital
expenditures comported with normal parental oversight);
Datron, 42 F. Supp. 2d at 748 (holding that parent’s estab-
lishment of corporate policies applicable to subsidiary was
consistent with parent’s investor status). UGI’s role as
WLC’s purchasing agent is similarly consistent with UGI’s
investor status. See id.

Con Ed’s allegation that Robert Searle, “a known UGI
employee,” was involved in gas operations for WLC is
equally insufficient as a matter of law to establish liability.
UGI, in fact, disputes Con Ed’s assertion that Searle was a
UGI employee, contending that Searle was never employed
by UGI and was instead an employee of New York Suburban,
the company UGI acquired from American Gas in March
1900. (Def. Reply 4 (citing Gary Aff., Exh. 18 at ENV 43)).
Even assuming that Searle was a UGI employee, his alleged
“involve[ment] in gas operations for WLC” does not amount
to direct control over the MGP facilities, let alone control
over the pollution and waste disposal-related activities at the
sites. At best, Con Ed’s allegation speaks to UGI’s rela-
tionship with WLC, which is an inadequate basis for operator
liability.

Lastly, Con Ed contends that UGI’s payment of the salaries
of certain alleged WLC employees supports its operator
liability claim. According to the WLC executive committee
minutes from September 18, 1902, the committee approved
the salary for engineer J.A. Perry to be paid by WLC and
UGI. (Def. Exh. 17 at UGI 25643-44). UGI’s payment to
Perry does not, however, establish that UGI controlled the
operations of the MGPs. At best, it illustrates the relationship
between UGI and Con Ed.

The evidence offered by Con Ed to support its WLC-based
claim fails to raise an issue of fact as to whether UGI directly
controlled the operations at the MGPs owned by WLC from
1900 to 1904. Moreover, the record is devoid of evidence
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establishing that UGI engaged in pollution or waste disposal
activity at the MGPs. The mere suggestion that pollution or
waste disposal operations may have been implicated in UGI’s
relationship with WLC does not create an issue of fact as to
UGI’s operator liability. Based on the evidence submitted, no
reasonable jury could conclude that UGI is subject to operator
liability for activity from 1900 to 1904 at the MGPs located
in Mount Vernon, New Rochelle, Pelham, Port Chester, Rye,
Tarrytown, and White Plains. UGI’s motion for summary
judgment is granted as to this claim.

C. UGI’s Operator Liability for Tarrytown and White
Plains MGPs from 1898 to 1902

Con Ed contends that UGI is liable as an operator of the
White Plains and Tarrytown MGPs based on UGI’s control
over the subsidiaries that owned these sites from 1898 until
the subsidiaries merged into WLC in 1902. (Pl.Mem.36).
UGI acquired ownership interests in the White Plains
Lighting Company in 1898 and the Hudson River Gas and
Electric Company of Tarrytown in 1900. (Gary Aff., Exh.
29; Exh. 33 at ENV 93, 95). Con Ed bases its operator
liability claim on allegations that UGI and these two sub-
sidiaries shared officers and directors and that UGI controlled
these subsidiary’s operations. (Pl.Mem.36-38).

The record, however, is devoid of evidence showing that
UGI directly operated the White Plains and Tarrytown MGPs
from 1898 to 1902. Con Ed merely makes the conclusory
statement that “UGI dominated and controlled the manage-
ment and operations of the White Plains Lighting and Hudson
River Gas companies prior to their merger into WLC.”
(Pl.Mem.36). Moreover, Con Ed fails to submit evidence
establishing UGI’s control over the MGPs’ pollution control
or waste disposal activities. Lastly, to the extent that UGI
and its White Plains and Tarrytown subsidiaries shared
officers and directors, Con Ed fails to offer evidence to
overcome the presumption that the officers and directors
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acted on the subsidiaries’ behalf. See Bestfoods, 524 U.S. at
69-70; American Protein Corp., 844 F.2d at 57; Kingston Dry
Dock Co., 31 F.2d at 267; Raytheon, 2003 WL 984623, at *4.

A reasonable jury could only conclude, based on the
evidence presented, that UGI was not directly liable for
activities at the Tarrytown and White Plains sites from 1898
to 1902. Accordingly, UGI’s motion is granted as to this
claim.

CONCLUSION

For the reasons set forth above, the motion is granted in its
entirety and the complaint is dismissed with prejudice and
with costs. The Clerk of the Court shall enter judgment
accordingly.

SO ORDERED.

Dated: New York, New York
March 29, 2004

/sl
Denny Chin
United States District Judge
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APPENDIX D

UNITED STATES DISTRICT COURT SOUTHERN
DISTRICT OF NEW Y ORK

01 CV 8520 (DC)

CONSOLIDATED EDISON COMPANY OFNEW Y ORK, INC.,
Plaintiff,
V.
UGI UTILITIES, INC.,
Defendant.

November 25, 2003 11:00 am.
Before: HON. DENNY CHIN, District Judge

APPEARANCES

DICKSTEIN SHAPIRO MORIN & OSHINSKY

Attorneys for Plaintiff

BY: DAVID ELKIND

KEISHA GARY

FOLEY & LARDNER

Attorneys for Defendant

BY:JAY VARON

JESSICA JONES

[2] (Case called)

(In open court)

THE COURT: Good morning. Please be seated.
MR. ELKIND: Good morning.

MR. VARON: Good morning.
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THE COURT: Okay. | have read the papers. Let me try to
focus you a little bit. | don't really think there’s much
disagreement over the law. | think it’s a matter of semantics
whether you say Best Foods changed the law or not. Certainly
clarified the law because there were some courts that had held
that the law was different in the environmental area, and the
Supreme Court clarified that it is not.

There are two basic claims. |’ m just focusing on the federal
clams for the moment. With respect to the question of
derivative liability, there is no disagreement. The plaintiff has
to show two elements, domination and control as the first
element. And the second element is fraud or wrongdoing that
leads to the harm suffered by the plaintiff. | think the key
here, as far as | am concerned, is whether there is evidence of
misuse of the corporate forum. We're talking about piercing
the corporate veil. It has to be misuse of the corporate forum.
The corporate forum is a sham in some way. Ordinary
shareholder control is not misuse, and there are two specific
arguments made by the defendants that | need to hear from
Con Edison on. One is this concept of self-piercing. It does
seem to me that [3] because the key is misuse of corporate
forum, we're talking about harm to third parties, and it kind
of doesn’t make sense for someone within the corporation to
argue that the corporate veil should be pierced. And, indeed,
as the defendants point out in their reply papers, Con Edison
really doesn’t make any effort to address this.

The second point, with respect to derivative liability that
Con Edison needs to focus on is; What is the fraud or
wrongdoing? | mean, it can't be the environmental harm.
That can’'t be the answer. If that were the answer, then it
completely obviates the second element. And | think the fraud
or wrongdoing has to be connected to the misuse of the
corporate forum, and | don’t know that there's any evidence
that’ s been cited to me of fraud. | don’t know that there’ s any
argument even of wrongdoing in the sense of misuse of the
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corporate forum. Of course, there is an argument for harm in
terms of the alleged injury to the environment and expense
involved in curing it. But | don’t think that's the kind of
problem you' re talking about.

So that’ sthefirst part.

The second main area is owner-operator liability. think the
Best Foods case is very clear on this. We are talking about
operations in terms of the facility, not the subsidiary. | mean,
we're not talking about control of the subsidiary. We are
talking about actualy participating in the [4] operations,
actively participating in the operations. An operator must
manage or direct or conduct operations, and these operations
must be specifically related to pollution. And by that, | mean
a leakage or disposal of waste or compliance with envir-
onmental regulations.

There is much discussion in the Best Foods case about
overlapping officers and what if someone wears two hats. But
| would like to be pointed to specific evidence that UGI
actually participated in the operations of the facilities. And if
Con Ed thinks I’'m wrong in saying that's what Best Foods
says, I’'m happy to hear that, but | think Best Foods is
pretty clear.

All right. So | guess | should hear from the defendants first.

MR. VARON: Thank you, your Honor. Jay Varon, Foley
& Lardner, for defendant, UGI, and Jessica Jones from my
office at the counsel table.

Your Honor, | think you’ve summarized the issues from
our perspective pretty much as we drafted them and as we see
them. I'd like to, | think, just comment and embellish on a
couple of those points and also just refer in the beginning to
the claims that Con Ed is making under the theories that you
outlined.
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Obvioudly this is alittle bit of an unusual case in the sense
that the events occurred so long ago. Con Ed’s basically
claming that UGI’s responsible for adding to the [5] con-
tribution, they are seeking contribution for those cleanup
costs for ten different Westchester plants for conduct that
occurred between 1886 and 1904. Most of the complaint
seems to be centered around a company called Westchester
Lighting Company, that was formed in 1900. UGI was the
parent, owned virtually all of the stock.

Right after it was formed, the board convened a special
committee and a consultant to determine whether acquisitions
of other companies that essentially owned the ten manu-
facturing and gas plants should occur, and the committee
voted to make the acquisitions, and the acquisitions occurred.
And basically Westchester Lighting then came to own these
ten manufactured gas plants. Four years later, Westchester
Lighting was sold to Con Ed. Westchester Lighting was
merged into Con Ed in 1951, and now Con Ed wants to hold
UGI responsible because it was the mgority owner and
because of its conduct under these owner-operator theories.

One argument, your Honor, that you didn’t touch on that |
think is also in the case and that we deserve summary
judgment on relates to three Yonkers plants in that UGI
entered into an agreement literally to operate the plants, from
1887—

THE COURT: The release argument?

MR. VARON: The release argument, yes. Just briefly, I' [l
mention it now and come back to it.

The release argument is essentially that when UGI sold [6]
the three Y onkers companies to Westchester Lighting Com-
pany, each company and Westchester Lighting released
forever al demands and claims under the very agreement that
Con Ed wants to use to show that UGI operated it. And I'll
come back and talk about that alittle bit.
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The two other arguments are lurking here, and | just want
to reference them quickly because 1'd like to address all of
them. In Con Ed’s reply papers—sorry, opposition papers,
they began talking about a company called American Gas,
which was a competitor of UGI’s back in the early 1900s.
They were a holding company.

THE COURT: Your argument is that the veil has to be
pierced as to American Gas as well because American Gas
actually owns subsidiaries and not the plants themsel ves.

MR. VARON: That’s right. American Gas owned the subs.
They don’'t have the same deficiencies in their piercing
arguments governed there and also the same deficiencies in
their operator argument governed there. And they also
referred to two other plants, a Tarrytown company called
Hudson River Gas and Electronic and White Plains owned by
White Plans Lighting.

UGI was the parent of those two companies, and there
seems to be a similar assertion not really backed up by any
documents in the record or anything else, that those corporate
veils should be pierced and that UGI's company vis-avVvis
those [7] companies aso makes them operator. We think it's
appropriate for summary judgment because one, as you noted,
the standards that Best Foods laid out for owner liability and
operator liability are clear. There aren’t going to be any fact
witnesses. The conduct is going to be proven by the docu-
ments, and the documents are in the record, and you can
simply look at the documents, consider Con Ed’s interpre-
tation of the documents and, | think, conclude that Con Ed
doesn’t redly have evidence, even giving them inferences,
that will meet the Best Foods standards.

And, of course, this is the exact methodology that other
post-Best Foods courts have used in granting summary
judgment in claims just like this. We’ve cited for your Honor
the Schiavone case out of the District of Connecticut, in 1999,
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which measured Union Camp’s conduct up against the Best
Foods standards and found them lacking. The District of
Colorado decision in 2001, U.S v. Friedland, in which AO
Smith’s conduct was measured up against these standards and
found lacking both under owner liability and under operator
liability. Daytron v. CRA Holdings, Western District of
Michigan, and | think a particular instructive case from the
Tenth Circuit, Raytheon Constructers, on this whole dual
employee issue that your Honor mentioned.

Let me make the summary judgment argument, your
Honor, on, | think, in three aspects. Let me talk about
operator [8] liability first. And let me begin by talking about
the seven non-Y onkers plants that existed and which Con Ed
claims that UGI was an operator.

Your Honor, | think, looked to the clear Best Foods
standard of operator liability: Managing, directing, conduct-
ing operations at that facility, specifically related to pollution,
i.e., leakage or disposa of hazardous substances. | think it’s
telling, your Honor, that when you look at Con Ed’s brief,
they don’t even have a section on operator liability that
discusses the Best Foods standards or discusses how they
meet it. Rather, Con Ed seems to have done exactly what the
Best Foods courts said not to, which was diffuse and confuse
the two standards for owner liability and operator liability
together.

When you read their brief, much of their argument goes to
the supposed control that UGI exercised over the companies,
over the subsidiaries. Very little goes to the facility, and
virtually none of it goes to show pollution. Having said that, a
big part of their argument is this dua officer and director
argument. As your Honor noted, the Best Foods court
observed that phenomenon, said that it was entirely appro-
priate for there to be dual officers and directors, said that the
mere fact that dual officers and directors made policy deci-
sions and supervised activities at the facility wasn’t enough to
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establish liability. Best Foods established a presumption that
[9] when an officer of a sub who is aso an officer of a parent
acted for the sub and where the parents wore the subsidiary’s
hat, that his conduct had to be attributable to the sub.

THE COURT: There is an argument that—let me see if |
can find the page in the brief, that it’s not just the fact of dual
officers but that UGI seems to have taken on specific
responsibilities. There is alist of the different functions, and
some of them, for example, UGI was the purchasing agent,
UG did some other things as well, supposedly.

Of course, | can’t find it. No wonder. I'm looking in the
wrong brief.

MR. VARON: Your Honor, | think it’s fair to say that the
plaintiffs do point to a few things that UGI did directly
without dual officers. | read the brief as focusing very much
on the activities of Walton Clarke and Louis Lilly and George
Ramsdale, who served in these very important posts of the
subsidiaries. And my argument there is none of that conduct
can be attributable to the parent. But what Con Ed does point
to that seems to be outside the dual officer/employee thing is,
asyou sad—

THE COURT: | found it. It's on page 37 of Con Ed’s brief.
UGI was purchasing agent for WLC. UGI was consulting
engineer for WLC. | don’'t see those as mere overlapping
officers, athough | don’t know if thereé s any detail provided
in the record. I'm not sure, whether in its capacity as [10]
consulting engineer, UGI actually worked on these facilities.

MR. VARON: Let metry to address that, your Honor.
THE COURT: Yes.

MR. VARON: | don’t see any evidence in the record at all
that talks about what a consulting engineer does. UGI is
appointed a consulting engineer, but | haven't seen any
reference to consulting engineers in the UGI minutes, in the




65a

Westchester Lighting Company minutes, in correspondence,
in agreements, other than the fact that UGI was appointed to
this position.

On the purchasing agent’ s side, there is some evidence that
UGI would enter into contracts for Westchester Lighting
Company for things that Westchester Lighting Company
would do, and indeed, it would do this for some of its other
subsidiaries as well. And | believe we've cited to you a
speech by Thomas Dolan, the president of UGI—I think it’s
Exhibit 4, in our papers—that talks about the business, the
business model of UGI. And he says that, you know, Each of
our respective subsidiaries have their own boards and their
own organizations, but we provide some centralized service.
And one of the things he saysis, We use centralized servicing
to provide minimum pricing for products and services. And
there will be evidence in the record that shows, for example,
that UGI entered into coal contracts, entered into oil
contracts, entered into contracts that would buy lighting
equipment—

[11] THE COURT: To buy things bulk at a discount.

MR. VARON: Exactly. And it would do this for al its
subsidiaries. And while | agree with you that’s not a dual
officer piece of conduct, it aso isn’t abnormal or eccentric.
And, secondly, it's not anything that relates to pollution or
has anything to do with leakage or disposal. So, | don’t think
that it’s a particularly probative point, and that's where we
get to at the end of operator liability, your Honor.

All the evidence that is pointed to either is in this dual
officer category, and it seems to me frankly that’s where they
concentrate. For example, on page 23 of thelir brief, they note
that Walton Clarke was UGI’s general superintendent and
also the managing director of Westchester Lighting. | believe
that Con Ed attributes more significance to the role of
managing director than we would, but essentially they say he
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ran the operations of Westchester Lighting Company and its
facility. And on page 23 in particular, they say that the
superintendents and engineers of the various plants reported
directly to Clarke, “who, in the role of managing director,
managed and directed the operations of WLC’ s plant.”

And the problem with that, your Honor, is that the
managing director was a position of Westchester Lighting
Company. Under the presumption created by Best Foods,
Clarke's activities as managing director and even if he did
direct superintendents of these various plants as managing
director of [12] Westchester Lighting, that has to be attributed
to Westchester Lighting, not to UGI.

They do the same thing with American Gas. On page 15 of
their brief, in a section entitled American Gas’ operation of
Westchester County NGPs, they assert that the by-laws of
some of these subs that American Gas owned were basically
operated on a day-to-day managerial responsibility basis by
the company’s general manager. And then they note that
American Gas' genera manager, George Ramsdale, was also
appointed genera manager of the subsidiaries. And they
attribute all of Ramsdale’' s conduct in the minutes in directing
the superintendents and the engineers who were employees
of Westchester Lighting Company, who really did run the
facility on a day-to-day basis as they self-conceded. They
attribute that conduct to UGI instead of the sub, and they
can’'t do that.

Raytheon Constructors is probably the best illustration of
that. There they reversed a district court’s findings pre-Best
Foods and then post-Best Foods that the president of a parent
who aso is the president of a sub and who the defendant
concerned was the liaison between the two should have his
conduct inspecting mines, managerial advice attributed to the
parent, and the Tenth Circuit said no, you have to leave that
conduct with the sub, and there’ s nothing left.
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THE COURT: I'm sorry. What was the name of that [13]
case?

MR. VARON: Raytheon Constructers case, your Honor,
from the Tenth Circuit.

THE COURT: Thank you.

MR. VARON: And Schiavone and the Daytron case, and
U.S. v. Friedland are all to the same effect.

Let me move on to the release argument, unless your
Honor has any questions on operator liability.

THE COURT: No. That’sfine.

MR. VARON: The release argument, your Honor, is that
we'll assume that there are sufficient factual questions to
label UGI as an operator of the three Yonkers plants, even
though we think there are questions about whether two of
them even produced gas and whether the agreements were
executed, but we know one was executed, and we'll assume
all three were.

The gist of the agreements were that UGI was to “operate
the gas works.” And they were to basically get about 75
percent of the profits, give or take, for doing so, and giving
25 percent back to the Yonkers lessors. Among their obli-
gations were not only to operate the gas works but to main-
tain the property in good order and condition. They were also
supposed to be responsible for any loss or damage that was
caused by their negligence and, indeed, there was a negli-
gence clam in this case early on, but the plaintiffs with-
drew it.

And what happened, your Honor, is that the operating [14]
agreements ran for 20 years, so that when UGI was going to
sell the Yonkers companies to Westchester Lighting Com-
pany, they still had the right to operate the plants under these
agreements, to get the profits. They had the patent rights.
They had title to property extensions and the improvements,
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all of which were to be provided at the end of the agreement,
in return for money. Westchester Lighting Company didn’'t
want to take the companies subject to those terms, and so this
was another provision that was reviewed by the specia
committee. And it’s referenced in the specia committee
report that the consultant also passed on. And they decided to
cancel the agreements, and UGI got money and bonds and
stock, in return for assigning the patent rights, assigning the
property improvements, and the extensions, surrendering the
contracts. And they aso got a release from Westchester
Lighting Company and from each Yonkers company that
released forever UGI from all claims and demands under that
agreement.

THE COURT: When that was entered into, UGI was out of
the picture except as a stockholder from that point forward?

MR. VARON: Yes. UGI was just a—UGI was a stock-
holder in itself, and it was a stockholder in Westchester
Lighting, but that’s why they appointed this specia com-
mittee to decide whether to make these acquisitions and
whether to make thisdeal. And then—

THE COURT: But it didn't have any continuing [15]
obligations in terms of operations at that point?

MR. VARON: That was the whole point, to cancel al that.
And, so, your Honor, our argument isreally very simple.

If you look at page 33 of Con Ed’s brief, they argue that
under these contracts, and pursuant to these contracts, UGI
operated the Yonkers plants and that that’s what they're
going to use to show UGI’ s operating liability. And yet they
released UGI from all clams and demands, not just from the
specific contractual obligations that were listed in the
agreement. They released them from all claims and demands
under those agreements.

THE COURT: Con Ed argues that the release is only for
operating the NGPs.




69a

MR. VARON: Even if it is for operating the NGPs, that’'s
what they’re trying to make a claim for. It's a claim that UGI
operated the NGP and caused environmental damage. They
make two arguments: One, there was no intent to release
environmental injuries at that point because nobody knew
about environmental injuries. And, of course, the case law on
indemnification and releases postcircuit says as long as the
language is broad enough, you don’t have to have a spe-
cifically envisioned environmental claims. Indeed, who could
have. But obviously there was an intent to make a clean break
with respect to the conduct that each of these parties was
engaged in under the operating agreements. And here there
was a [16] specific obligation to operate the works and to
maintain the property in good condition, and now they want
to sue for operator liability.

| think it’s very clear, your Honor, but even if there’s some
doubt about it, New York law also places the obligation here
on the releasor, on Con Ed, to prove the scope of the
agreement, not on UGI. If you look at the Buffalo Color v.
Allied Signal case and the Olin case, both of these cases talk
about how indemnification agreements have to be strictly
construed against the person trying to take advantage of them,
but they contrast that to a situation where there’'s a release
and where the burden is on the releasor, to show what the
scope of release is, isnot Con Ed.

THE COURT: Okay.

MR. VARON: So for both those reasons, we think the
release argument bars their operator liability claims. THE
COURT: All right.

MR. VARON: Let me turn quickly to the owner liability
clams.

Your Honor focused, | think, appropriately on the second
prong. And | agree with your Honor. | don’t see any fraud or
injustice that any possible misuse or any control could have
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caused Con Ed and in fact Macy, Con Ed’s expert, who really
basically is developing this piercing theory and wants to
opine, | think, and properly, but wants to opine that the [17]
ultimate issue here that UGI controlled every facet of
Westchester Lighting’s operations and business such that you
shouldn’t regard the two entities as separate. When he was
asked at deposition, page 171, what injustice is there to Con
Ed, he responded that it’s not my contention that there s any
injustice, and there is none. There’'s no injustice. There’'s
no fraud.

And as to the environmental harm argument, your Honor,
the plaintiffs cite State v. DelLavila for that proposition, but
that was a Supreme Court decision from Schenectady County.
That basicaly was a case brought by the state against some
people that were convicted of violating solid waste rules and
now they were trying to get injunctions and statutory
penalties, and the court looked at the corporations that the
individuals had formed, recited the piercing standards, and
found that the corporations were paper shells, had no
meetings, issued no stock, paid no franchise taxes, filed no
governmental reports, shared employees and equipment, and
said we're piercing. No discussion whatsoever of whether
there was, whether environmental harm satisfied that second
prong or didn’t.

And | would submit to your Honor that it could have been
anything. It could have been securities fraud. It could have
been product liability. It could have been anything. The
reason that piercing occurred there was because these pro-
moters [18] basically used a paper shell company to shield
criminal activity, and they were frustrating an independent
third party’s effort to get full relief.

By contrast, the same environmental harm argument that
Con Ed makes in its brief and that it cites Delavila for was
made to the court in State v. Panex, a Western District of
New York case. Also, the state wanted to pierce a corporate
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vell. There was apparently a factual question about whether
the complete domination standard was sufficient, and the
Court nevertheless granted summary judgment on exactly this
ground that they didn’'t see any injustice, any fraud, any
wrong. And, of course, the state argued that the wrong was
the environmental harm and that the taxpayers would be left
holding the bag, if nothing was done.

And the Panex court, | believe, correctly said that if that’s
the standard, then we would mete out the fraud and injustice
prong of every circuit case and every environmental case that
exists. And while the court didn’t do it, it could have easily
cited Best Foods on this point because, as your Honor noted,
Best Foods in a sense tried to resolve tensions between
environmental compliance and corporate limited liability, and
it was very clear that it didn’t think CIRCLA was intended to
reunite the laws on limited liability or rewrite the laws on veil
piercing.

| want to say one thing about the first prong because [19]
your Honor did mention that. The first prong, domination and
control by the parent, has kind of alaundry list of factors, six
or seven different factors that courts look to to figure out
whether there’s the requisite corporate domination. And
among the factors they look at are, very important, the
disregard to corporate formalities, inadequate capitalization,
intermingling of funds, siphoning of money, commingling of
property, and then also common officers and directors and
pervasive control of the sub’s decisions.

The only evidence that Con Ed has on any of those factors
is its evidence that there were common officers and directors
and that UGI exercised control over a lot of the decision
making. | don’t think if you look at the record, your Honor,
the evidence of the control that supposedly was exercised is
anywhere as pervasive as Con Ed says so. And we've given
you a chart, for example, in Exhibit 19, showing you all the
independent conduct that Westchester Lighting Company
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undertook vis-a-vis UGI when we're comparing UGI execu-
tive committee minutes in 1904 and Westchester Lighting
minutes in 1904.

We've also given you Exhibit 17, a whole list of West-
chester Lighting Company executive minutes, that, when you
read them, certainly make it look like Westchester Lighting is
making its own decisions, entering into its own contracts,
deciding rate issues and all the like. To be sure, UGI did [20]
sign that, but even if UGI did control most of the decisions
that the sub made, there are no piercing cases cited. And I'm
not aware of any that simply pierce because of overlapping
directors and officers and—

THE COURT: No reasonable jury could find that WLC is
asham?

MR. VARON: No, | don’t think so. Because of the other
factors, the adherence to corporate formalities—

THE COURT: Okay.
MR. VARON: —the adequate capitalization.

THE COURT: Why don’t you move on. Did you want to
say something about anything else on American Gas or White
Plains?

MR. VARON: | would just say, your Honor, that the
evidence has focused on White—on WLC, the evidence is
patry. There's virtually no evidence in the record about
Hudson River Gas or White Plains. | think there are a set of
minutes, and all they show is that there were some common
officers and directors.

On American Gas, you have similar arguments. | think one
argument that Con Ed makes is that American Gas achieved
control of New Rochelle Gas and Fuel in 1892. And one of
the points they make is that before 1892, there were board
meetings, you know, regularly, every month or every other
month, and that after American Gas took over, there were
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only [21] annual meetings, and they argue that that shows an
absence of corporate formalities. And | would say that’s not
the case; there’s no requirement that you have to have board
meetings every month as opposed to every year.

And I'd simply close, your Honor, by saying that on all
three prongs, the evidence measured up against the law just
doesn't meet the Best Foods standards, doesn’t meet the
piercing standards and shows they really can’t meet the
burden they have on release. But even if you don’t put the
burden there, it’s clear they released the operating agreement
that gives rise to liability. So we think we deserve summary
judgment on all three grounds.

THE COURT: Before you sit down, | have not focused on
the state law claims.

Do the state law claims require any different analysis?

MR. VARON: | don’'t believe so, your Honor. I'll tell you
about the state law claims in two minutes.

THE COURT: Okay.

MR. VARON: First of al, UGI, the conduct that UGI is
accused of, it’s accused of derivatively, through its sub-
sidiaries. UGI didn’'t do anything itself, so that in order for
the state law claims to be successful, you have to pierce the
subsidiary’s veil to reach UGI. So, for al the reasons that we
just argued, | think the state law claims go away.

[22] In addition, the state law claims are independently de-
fective for two separate reasons. One is that the Navigation
Act claim needs to be brought by a party who is not at fault,
and Con Ed clearly was, through Westchester Lighting Com-
pany, the owner of this company and, we believe, actually the
operator of it. And just like you can’'t bring a 107 action
under CIRCLA, if you were a culpable party, you can’t bring
aNavigation Act claim if you were not faultless.
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So the Navigation Act clam falls and the 1401 contri-
bution claim they have, again, it has to pierce, but it aso is
predicated on tort liability, and we don’t see anything in the
record to indicate that Tarrytown was a tort claim. Plaintiffs
say it is, but we just don’t see the evidence in the record that
it involved atort claim.

THE COURT: Okay. Thank you.
MR. VARON: Thank you.

MR. ELKIND: Y our Honor, before | start, if | could briefly
approach, | have a series of tabbed documents that I'll be
referring to occasionally. For the Court’s convenience, have a
copy for you and for Mr. Varon.

THE COURT: That'sfine.

MR. ELKIND: Your Honor, what 1'd like to do is first
address the first two points that your Honor raised as the self-
piercing point and the point about the fraud or wrongdoing
about the second prong of the corporate veil piercing and then
[23] go back to the owner-operator issues.

With respect to the self-piercing argument, we think none
of their cases are on point. We do not seek to pierce the vell
for the period when we were the parent or controlled the
subsidiaries, only when they did, and we were strangers to
those companies. In other words, prior to 1904, we were a
stranger to these entities, and, therefore, there’s no reason
why we can’'t pierce that veil for that time frame and, if the
facts support it, hold UGI liable.

With respect to the—
THE COURT: Are there any cases that you’'re aware of
that permit, in essence, aformer subsidiary to pierce?

MR. ELKIND: We did not find any. With the Court’s
indulgence, | don’t know if we're going to find any, because |
think it’s a point where there's no cases either way in this
circumstance.
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THE COURT: There are cases that say it's usualy
reserved for third parties, for the government. And just
conceptually, it makes sense that it should be someone
outside the corporate rel ationship.

MR. ELKIND: At the time of the relevant activities, we
were a third party. We were a stranger, and that’s the time
period at issue, not later on.

Now, with respect to the second prong of the veil piercing
argument, a case that we cited but not for this point, [24] and
that’s my dereliction, is the Second Circuit’s decision which
is directly on point, the Bedford Affiliates case, decided in
1998. In that case, the Court held that the first prong was
satisfied, there was control, because, and I’m going to quote
from the decision at 156 F.3d 431: “However, the tria court
made no finding on the second element of the veil piercing
anaysis, namely that Sills'—that was the company—domi-
nation led to the state, the site’s contamination, i.e., his
control was used to commit a wrong that resulted in con-
tamination at the site.” And later on, the Court holds, “a
finding that. Sills' corporate domination caused the contami-
nation at the site must be made in the first instance by the
district court before veil piercing can occur.” And that’s what
happened here.

The case that they cite, that Panex—

THE COURT: If the environmental harm aone were
sufficient, doesn’t that mean in every environmental case the
second prong is academic?

MR. ELKIND: It means that we have to prove that their
dominance directly caused the environmental harm. And I'll
get into that in a moment, your Honor.

THE COURT: Isthat not rewriting the standard?

MR. ELKIND: We do not believe so, your Honor,
particularly under the Second Circuit decision in Bedford
Affiliates.
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[25] THE COURT: Do you concede that there is no evidence
of fraud in the record?

MR. ELKIND: We concede that, your Honor. We believe,
we do not claim that UGI was not a |legitimate company. We
believe that their control was so intensive—

THE COURT: Is it Con Ed's position that the corporate
form here was a sham?

MR. ELKIND: We believe the corporate forum of al its
subsidiaries was a sham, and go into the evidence of that as |
go through my presentation.

With respect to the owner-operator liability, | would like to
follow up—

THE COURT: Let me just finish up. Let’'s finish up the
derivative liability issue first. Is there an allegation that the
subs were underfinanced?

MR. ELKIND: No, your Honor.

THE COURT: Is there an allegation that they all used the
same offices?

MR. ELKIND: Officers or offices? Officers, yes. Offices,
no.

THE COURT: Is there an alegation that the corporate
forum was disregarded?

MR. ELKIND: That’s right, your Honor. Out of the seven
factors which are set forth in tab 3 of what I’ ve handed your
Honor, we believe there’s extensive or pervasive control
[26] by the shareholder or shareholders, a failure to observe
corporate formalities and separateness, in one instance, at
least a siphoning of funds from the corporation, in many
instances, absence of corporate records, particularly with
American Gas, and No. 7, nonfunctioning officers or direc-
tors who were functioning always for UGI, not for the
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subsidiaries. And I’ Il go into that, your Honor, as | go through
my presentation.

Before | get into the specifics, particularly since counsel
mentioned a dearth of evidence on American Gas, | want to
follow up on our letter of October 15. On September 16, 18
days after we filed our opposition brief, they first produced
more than 300 pages of American Gas minutes. We under-
stand that they were only recently found; | don’t mean to cast
any aspersions on them. But many of these documents are
extremely relevant and further demonstrate that American
Gas unless UGI owned and operated five of its plants. And
with your Honor’s permission, we'd like to file what we
prepared, a very short surreply which lists the relevant facts
and puts them into context along with an affidavit and
exhibits.

We have the original here and we could serve it on Mr.
Varon and present it to the Court.

THE COURT: If you wanted to do that, | would have
thought that you would have done it before. The request is
denied. I’'m not going to allow surreply to be handed up now,
[27] halfway into the argument. The request is denied.

MR. ELKIND: I'm sorry, your Honor. | had read your
letter, your notation on the letter to mean it would be
addressed at argument, which is—

THE COURT: | don’t remember what | did. If that’s what |
said, then fine, go ahead, make the argument.

MR, ELKIND: Thank you, your Honor.

There's been little discussion about one factor, that if you
pierce the corporate veil on the Best Foods, they’'re also
viable as an operator, even without showing any direct
ownership or operation of the site. However, if we can't
pierce the veil, they’'re dill liable as an operator if they
managed, directed or conducted operations specifically re-
lated to pollution, and it’s important to realize—
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THE COURT: What evidence is there to show that UGI
was actually involved in operations with respect to pollution?

MR. ELKIND: Let me go through that, your Honor, if |
may.

First of al, let me step back a bit. One of the important
issues was how pollution happened at these plants. There is
no evidence we’ve seen of any dumping activities, but most
of the pollution appears to have been caused by unintentional
leaks, drips, and spills during operation. These plants were a
complex systems with underground piping and bases of
equipment that were underground, and if you look at tab 2 of
[28] what I've handed you, it's an excerpt from the expert
report of our environmenta expert, Robert Halls.

It addresses specifically contamination at the Tarrytown
site, but it pertains to all the sites. There were releases from
the routine operations of the facility, and those would have
occurred during the ordinary course of business.

Now, with respect to how they operated the plants, | think,
first of al, you have to understand how UGI did business and
how they operated. Counsel has talked about some specific
treaties, but is missing the big picture, and the big picture is
set forth in their documents. The first one | would point to is
tab 5 of what I’ve handed to you. It’s from their document,
UGI Corporation, for the First Hundred Y ears, dated in 1982.

Now, UGI was founded to promote the LOWE technology
for manufacturing gas. It was a carburetor water/gas tech-
nology. It revolutionized gas production. And to make these
things work, UGI adopted the business strategy set forth at
tab 5. They would manufacture, sell, and install LOWE
process equipment, operated the plants and profited from the
sade of gas. That's how they operated at all of these sites.
They installed LOWE water/gas sets, and they operated them
and the record shows that.
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They also formed new companies, eventualy, and built
new works whenever there were opportunities to compete.
That's [29] how they did business. And I'll continue with the
operator liability issue, with these specific sites.

At the Y onkers sites, there’s no question they operated the
plants from 1887 to 1900. We have the contracts. They
installed and operated the LOWE sets under the direction of
UGI's James Slade, who was the superintendent. Now,
they’re arguing that notwithstanding this, somehow the re-
lease absolves them of any liability. In fact, that’s not the
case.

There are three reasons why they’re wrong: First of al, this
was not an arm’s length transaction. As | go through and talk
about ownership liability, I'll talk about UGI’s dominance of
Westchester Lighting Company at the time that this contract
was executed. No. 2, we think it’s absurd that CIRCLA
liability could have been contemplated in 1900. But more
importantly, No. 3, the agreement by its terms does not
contemplate releasing the claims like this.

Under the case | aw, which they cite, a pre-CIRCLA release
has to be either specific enough to include CIRCLA liability
or general enough to include any and al environmenta
liability. The Keywell Corp. case of the Second Circuit, the
language of specific environment representations. In the
HatCo case, which is a Third Circuit case, they specifically
mention pollution or nuisance clams as what was released.
Now—

THE COURT: You're saying that the release doesn’t [30]
operate to preclude these claims unless it specifically men-
tioned pollution claims?

MR. ELKIND: No, your Honor. That's one of the
standards. It either has to be specific enough to do that or
genera enough—
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THE COURT: It’s not specific enough. We can agree on
that.

MR. ELKIND: And it’s not general enough.

THE COURT: It says al clams and demands by the
Yonkers companies and WLC are hereby forever released.
Why isn’t “al claims and demands” broad enough?

MR. ELKIND: All clams under said agreement are
released.

Now, let me step back, the Olin case, which counsel cited,
a Second Circuit decision, that was a broad release for all
liability hereafter arising. This claims under said agreement,
not thereafter arising. The original—

THE COURT: Why isn’t that—under this agreement, |
think that's a fair argument. It does say all clams and
demands thereunder referring to this agreement. Didn’t the
agreement include cancelling out the 20-year agreements for
operating the place? Why doesn’'t this arise under the
agreement?

MR. ELKIND: | believe under said agreement is the orig-
inal agreement in 1887. The original agreement required [31]
UGI to operate the plants and supply the plant’s customers.

THE COURT: Right. And if those operations resulted in
pollution, why wouldn’t claims based on that be released?

MR. ELKIND: If UGI—because they weren't contem-
plated, your Honor. If UGI breached—

THE COURT: The point of a general release is to release
everything and anything that occurred before. In other words,
| don’t read this as a limited release. It’s not a limited release
focusing on any particular thing. It’s focusing on anything—
well, it’s limited to the extent that it has to be arising under
this agreement. But with respect to this agreement, why
wouldn’t pollution claims be covered?
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MR. ELKIND: Your Honor, if 1 may explain, the agree-
ment was for the provision of gasto the plant’s customers and
the operation of equipment. If UGI breached that, the plants
could sue for breach of contract, at least until the statute of
limitations was released, the agreement released those
contractual claims. It didn’t release claims asin Olin hereafter
arising. That’ s the language missing here.

THE COURT; But the liability is based on the conduct that

occurred prior to that point. Because at that point, UGI’s out
of the picture. Right?

MR. ELKIND: They’re out of the picture. That's correct,
your Honor.

THE COURT: So for you to prevail in this case, you [32]
have to show that UGI did something up until that point that
resulted in the pollution. Correct?

MR. ELKIND: That’s correct, your Honor.

THE COURT: And the pollution arose from either pro-
viding the gas or operating the equipment. Why isn’t that—

MR. ELKIND: That is correct, your Honor.

THE COURT: If that is correct, why doesn’t the release
bar the claims based on the Y onkers sites?

MR. ELKIND: Your Honor, it's our belief that the release
relates to contractual claims, not to environmental claims that
arose a hundred years later on. And that’s why the Olin case,
which talks about claiming viability hereafter arising, would
have released these claims. But something that releases
clams are hereafter—I’m sorry, that releases clams under
said agreement does not do it.

THE COURT: Okay,

MR. ELKIND: Now, with respect to the operation by
American Gas, some of this does relate to some of the
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documents which we were supplied after our opposition brief,
but much of it doesn’t.

THE COURT: Do you agree that because American Gas
owned the subsidiaries and the subsidiaries operated those
five sites that you have to show either piercing or, | guess it’s
the same issue, that American Gas actually operated within
the [33] meaning of Best Foods? You have to show either
piercing or operation liability, correct?

MR. ELKIND: Right, your Honor. And we believe we can
show that from the record, if your Honor would allow me to
lay it out. In fact, perhaps | should talk about both American
Gas ownership and operation activities together, because it
seems to flow together, particularly from your Honor’'s
comments.

American Gas extensively and pervasively controlled its
companies. All pertinent decisions about these companies
were made in Philadelphia after American Gas took over the
control and management. All they did was |leave the names
unchanged. They didn’t operate these as subsidiaries. They
operated these as gas plants, as properties. As we set forth
in our brief, upon acquisition of a Westchester company,
American Gas' executives were “elected” to executive posi-
tions at the company and also American Gas board members
were installed as board members of the acquired company.
But all corporate decisions then were made in Philadel phia by
American Gas based on the reports of American Gas
employees who were at the core American Gas in their so-
called dua role with the subsidiaries.

Now, counsel has relied on the presumption in Best Foods
that when an individual is acting, an individual from a parent
is involved with a subsidiary, there’s a presumption that
they’re acting for a subsidiary. We recognize that, but [34]
this ignores how these companies did business. This wasn't
one person working for one parent and one subsidiary.




83a

American Gas did this with all the companies. The same
person or persons ran al of the companies together, and I'll
go into that in just a second.

In addition to this pervasive control and nonfunctioning
officers and directors, because they al served American Gas,
there’'s also, as counsel aluded to, a falure to observe
corporate formalities.

THE COURT: Is there any evidence of fraud, that Amer-
ican Gas engaged in fraud with respect to the operation of
these subsidiaries?

MR. ELKIND: There is, not with American Gas, your
Honor.

THE COURT: It's the same issue, isn't it, with respect to
harm? Is there any evidence of harm, other than the en-
vironmental harm?

MR. ELKIND: The harm would be the environmental
harm, your Honor.

We dso believe there was a fallure to observe corporate
formalities prior to American Gas' acquisition of these
companies. There were frequent board meetings and minutes.
The only meetings here were annual meetings for one
purpose, to reelect the—

THE COURT: Isthat insufficient as a matter of law to [35]
have a meeting once ayear?

MR. ELKIND: Not if the only purpose was to essentially
engage in purported election of company officials who were
really serving the parent.

In terms of American Gas' operations, prior to the recent
production of documents by UGI, what we were aware of, |
think, was sufficient to show operation. The by-laws of each
of the Westchester companies that were owned by American
Gas placed a day-to-day managerial responsibility for the
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operations in the hands of the company’s general manager.
That was George Ramsdale who was also, not coincidentally,
American Gas' general manager, and he was genera manager
for all of these companies under American Gas' ownership
and control.

The superintendent of each manufacturing gas plant re-
ported directly to Mr. Ramsdale, and they could undertake no
activity without his approval. He also regularly visited each
of the NGPs to monitor their operations.

Now, with respect to the documents that were produced
after our opposition was submitted, it's clear from those
documents that American Gas ran the plants. They deter-
mined the method of gas production, what equipment would
be built, and they actually operated the plants. It’s patent from
this—

THE COURT: When you say that, there is evidence that
the individuals who ran the plants were American Gas
employees.

[36] MR. ELKIND: Right, under Mr.—or Mr. Ramsdale
directed everything and he was the American Gas executive
who also ran al of the plants.

THE COURT: Was he aso an officer or employee of the
subsidiaries?

MR. ELKIND: He held the same title with them, with all
of them.

THE COURT: How do you overcome the presumption, the
Best Foods presumption?

MR. ELKIND: Y our Honor, the presumption is based upon
a typical dituation where you have one parent and one
subsidiary that they recall and their companies not as
subsidiaries, as gas plants. That's what Ramsdale did. The
corporate forum was not used, what was used was the gas
works, and that’s how it was referred to in the documents.
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THE COURT: These documents are what? These are
minutes?

MR. ELKIND: These are minutes, yes.

THE COURT: Okay. You can hand those up. I'll take
them.

MS. GARY: May | approach, your Honor.
THE COURT: Yes. What else do you want to tell me?

MR. ELKIND: Let me stick with the operator liability, if |
may, briefly.

With respect to, now we’ve talked about UGI prior to [37]
1900. I've talked about American Gas. 1'd like to talk about
the operator activity of UGI when Westchester Lighting
Company was involved. The key player here is a gentleman
named Walton Clarke. He was UGI’s general superintendent
and was aso the managing director of Westchester Lighting
Company, and if your Honor will indulge me, when I'm done
with the operations liability, 1’1l go back to the owner liability
and I'll explain how UGI did business.

But in the operator context, UGl was, as we mentioned
earlier, the purchasing agent and the consulting engineer and
so forth. More importantly, Mr. Clarke was UGI’'s genera
superintendent and Westchester Lighting Company’s manag-
ing director, managed and directed the operations of all of the
plants. Again, he’s not acting for the subsidiary, he's acting
for UGI running all their operations, and it’s not even limited
just to the Westchester operations. All plant superintendents
and engineers reported to him. He made the decisions. All of
them were made from Philadelphia That's the way they
operated.

If I can go back and touch on some of the ownership
issues, | think one of the most important things is to
understand how UGI did business. They did it from before
they got involved in Westchester up until 1943, when the
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SEC, along with the Third Circuit, finaly put a stop to
everything under the Public Utility Holding Company Act.
As | mentioned, they [38] just took over al of the decision-
making processes. None of the decisions could be made
except in Philadelphia, and they try and spin this—well, one
of the documents, it’s in the tab that | gave your Honor. It's
tab 6, the 1894 Daily Philadelphia Stockholder article. We
mentioned it in our brief, and | won't recite the facts there.

THE COURT: Y ou need to slow down alittle bit.
MR. ELKIND: I'm sorry.
THE COURT: Yes. Go ahead.

MR. ELKIND: UGI takes issue with the document’s
admissibility. In fact, in April of this year, in an action they
were involved in in New Hampshire where the plaintiff was a
utility called Energy North, the court admitted that document
finding that it was an ancient document. We think there’s no
guestion that satisfies it here. The question of how they did
business with all the tight control in Philadelphia is blatant
and patent, and they try and spin this by saying they had
a sophisticated audit system and used best management
practices. In fact, they dominated every material aspect of
their empire.

With respect to the UGI ownership, let me start with the
period prior to 1900. They initially bought two Y onkers
plants. One was the Neperhan plant. They immediately
installed their board members as president and they controlled
and dominated the board. They then obtained the Y onkers
Lubbock plant by about 1900. The evidence shows they ran
these [39] plants with the same control as that set forth in the
Daily Philadelphia Stockholder article, and they bought the
rest of the companies in 1898 and 1900, including from
American Gas.

Now, what we have is in the tabbed documents | gave you.
Tab 8 is a president Dolan’s letter to the stockholders
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advising them, this is just as a data point, that the company,
UGI now controls the gas lighting business in New York
State adjacent to the City of New York. And, again, they ran
this like a business, like plants, like gas works, not like
subsidiaries. They used, and the evidence is rampant here,
UGI people to run the companies.

Again, this isn’t a situation where an individual or two
individuals were working with one subsidiary. This is how
UGI did business, its pervasive control from the get-go. And
the sSituation did not change once Westchester Lighting
Company was involved and UGI took them over, because the
evidence demonstrates, your Honor, that no meaningful
action could be taken without prior approval of UGI, which
controlled every aspect of Westchester Lighting Company’s
existence.

Now, they try to argue, UGI tries to argue that at various
times, a majority of the board was “independent.” We think
that’s wrong, but it’s also irrelevant. It’s based on obituaries.
In fact, al of these individuals were officers and directors of
the predecessor companies controlled by UGI—

THE COURT: There really isn’t much evidence other [40]
than the mere fact that they were officers of both, right?

MR. ELKIND: I’m sorry, your Honor. | couldn’t hear.

THE COURT: There isn't much evidence other than the
fact that they were overlapping officers.

MR. ELKIND: It happened, but they were clearly con-
nected with UGI and with American Gas beforehand. But
more importantly, none of the decisions of relevance by the
Westchester Lighting Company board were made unless
afterwards they were approved by UGI. UGI had to approve
everything. And, in fact, the one thing that’s not clear from
the documents, but we have expert testimony on this, is to
demonstrate that the Westchester Lighting Company board
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activity was a pretense so that their contracts would not be
invalid under New York law. And our expert will testify not
on what the documents say, your Honor, or to opine on the
ultimate issue, he’s not going to do that, but he will place the
facts in the context of the norms, parent-subsidiary
relationships during this era. And he is the leading expert in
the country on corporate governance i Ssues.

Counsel has mentioned twice in his presentation, they have
their expert, and they aso tried to cite contemporary case law
to show what the corporate norms were because the corporate
norm is a key issue under Best Foods. But the key factsarein
the documents, and they demonstrate that the Westchester
Lighting Company board acted subject to UGI [41] approval.
UGI had a committee on works, the works committee. It was
later replaced by the executive committee. That’s who made
all the key decisions for Westchester Lighting Company and
for all the other UGI lighting companies. And we have UGI’s
president, Mr. Dolan’s letter—

THE COURT: Are there works committee minutes and
executive committee minutes?

MR. ELKIND: There are executive committee minutes and
also Westchester Lighting board minutes which show the
works committee minutes of UGI approving activity because
some of the UGI minutes are missing. But they’re referenced
in the Westchester Lighting Company.

THE COURT: What exhibit number?
MR. ELKIND: There are many of them.

THE COURT: There are seven volumes of exhibits. That’s
one of my problems.

MR. VARON: | know, your Honor. The Westchester Light-
ing Company executive committee minutes are Exhibit 17.

THE COURT: Defendant’s Exhibit 17?
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MR. VARON: Defendant’s Exhibit 17. As | mentioned, we
have a—the only year in which there are UGI executive
committee minutes and Westchester Lighting Company
executive committee minutes is 1904. Our Exhibit 19 has a
chart that looks at independent action by the UGI executive
committee, by the Westchester Lighting executive commit-
tee showing who did [42] what when, and then has a third
column showing independent things that the Westchester
Lighting committee did that was never mentioned in the UGI
executive committee minutes, and we aso have four years of
Westchester Lighting Company executive committee meeting
minutes.

We aso Westchester Lighting Company board minutes
that then shows subsequent approval of activities by UGI.
And Mr. Dolan, who is UGI’s president, in his letter to the
stockholders of May 4, 1903, which is tab 11 of what |
handed your Honor, discusses in part the works committee
which passes favorably upon all property improvements and
extensions of contracts before they are authorized.

The genera superintendent, Walton Clarke, who also ran
Westchester Lighting Company, was a member, as was Louis
Lilly, who was involved in Westchester Lighting Company.
One member of this committee is executive officer and
treasurer of United Gas Improvement Company. That’s how
they did business. Every meaningful decision was made in
Philadel phia.

Now, several UGI executives were also named, as men-
tioned, to Westchester Lighting Company’s executive com-
mittee and well paid UGI for their services, but the payment
was unnecessary because they clearly were acting for UGI as
part of UGI’s running of its empire. This shows siphoning of
funds which we believe is another factor under seven factors
for piercing corporate veil.

[43] Mr. Clarke, who | mentioned, Walton Clarke, was the
general superintendent of UGI. He was Westchester Lighting
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Company’s managing director, and, under the by-laws, he
had unfettered operational control subject only to the works
committee approval. The president of the company was a
figurehead. That’s how they did business.

THE COURT: Why don’t you finish up.
MR. ELKIND: Let me briefly get into the state claims.

With respect to the tort claim for which we are seeking
contribution, there’s no question Con Edison had to pay $1.8
million to the Tarrytown site because of contamination.
That's a tort claim, for which we're entitled to contribution,
but is not recoverable under CERCLA.

THE COURT: What isthetort? Is it nuisance, or—

MR. ELKIND: It sounds in nuisance. It’s a claim that we
contaminated his property and it's causing diminution in
value.

Now, with respect to the Navigation Act claim, Section
1723, which iswhat they’re referring to in the navigation law,
says a claim can only be maintained by a person “who is not
responsible for the discharge.” And | emphasize the word
“the.” It doesn’t say responsible for any discharge.

Now, there’s a Court of Appeals case from 1995, White v.
Long. The court held that an innocent landowner, although it
technically meets the statutory definition of discharger, [44]
can still sue. Well, at the time that they were involved with
the plants that we were a stranger to these plants, they
contaminated those plants in separate discharges from what
may have happened when we were involved, and we do not
believe that the navigation law bars our claim.

THE COURT: Do you agree that the state law claims are
premised on piercing the corporate veil?

MR. ELKIND: They are, your Honor.
THE COURT: Okay. All right.
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MR. ELKIND: That’sal | have. Thank you.

THE COURT: All right. Thank you.
MR. VARON: Just touch on afew quick things.

THE COURT: How do you respond to the argument that
there is evidence that UGI had to approve everything? And |
guess the related argument that this is not a situation where
it’s one sub and one parent, but when UGI appoints the same
guy to run five or six or seven or eight different subs, that
that’ s something different?

MR. VARON: | guess I'd respond in two ways, your
Honor.

| don’t think that the characterizations are accurate. If you
look at Dolan’s letter, which was written in 1903, before he
could possibly anticipate any of this, he says, I'm reading
from page 97 of our appendix, Exhibit 1—sorry, volume 1.
It’s Exhibit 4. “The direct control and active [45] manage-
ment of the various companies in which your company is a
shareholder are vested in their respective boards of directors,
and each company has a complete official organization of
itsown.”

And, your Honor, that is the model. Each company was
formed and organized properly, had boards of directors in
which UGI had some dual—

THE COURT: There does seem to be lots of evidence to
show that the formalities were followed and there were
separate boards, but there also seems to be some evidence of
involvement in a sense of approvals, etc. Isit wrong that UGI
had to approve—

MR. VARON: No, your Honor.
THE COURT: I’m sorry?

MR. VARON: It's not wrong. Yes, there was some
approval, and Best Foods, itself, as | think your Honor noted,
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talked about certain direct involvement as opposed to dual
officer involvement, and the direct involvement is subject to a
test of norma parent/subsidiary relationships. And Best
Foods has said that a whole variety of things are normal. And
then these other post-Best Foods decisions have said that a
whole variety of things are normal, and they include
approving capital and finance budgets and expenditures. They
include approving contracts. They include, you know, a
whole range of monitoring performance activities, which
essentially was what [46] was done. And furthermore, |
guess, your Honor, none of the activities that plaintiffs point
to, the improvement of contracts, the setting of salaries, the
approva of rates, have anything to do from an operator
liability standpoint with pollution or with the leakage or
disposal of hazardous waste.

So, again, the plaintiffs—

THE COURT: The argument is that the pollution resulted
from the genera operations, spills, leaking pipes, etc., and so
to show that they were involved generaly in the operations is
arguably enough— well, it is enough. That' s the argument.

MR. VARON: | don’t think so, your Honor. They're
showing that UGI was involved in the operation of a
business. But, again, Best Foods is very clear that you need to
separate out the tests for operator liability and focus on
conduct at the facility versus the control of the business. And
Con Ed is basicaly just throwing al this very generalized
stuff, citing from corporate histories and 1945 SEC decisions
about the general manner in which UGI operated. And when
you parse the general stuff, there is no evidence that shows
that UGI in any of these specific situations operated the
facility with respect to pollution or control. Yes, they had a
very strict accounting and budget system. They approved all
kinds of requisitions for accounts.
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THE COURT: | didn’t ask this before, but what is the [47]
burden of proof on piercing? Is it clear and convincing, or is
it preponderance?

MR. VARON: | guess, your Honor—

THE COURT: Isthere afraud element involved?

MR. VARON: Except for the fraud element, | would think
it's clear and convincing. Perhaps the complete domination
element is a preponderance. I’m not sure.

THE COURT: Okay.

MR. VARON: I'm not sure. But | really—if you listen to
Con Ed’'s argument, thereés a lot of rhetoric there, your
Honor. The decisons were made in Philadelphia, they
pervasively and actively controlled everything. Where are the
documents? Where are the specific references that show what
was done? We know what was done. | mean, I’ ve listed them
for you in our statement of material facts. They approved
contracts, they approved rates, they looked at expenditures.

THE COURT: | want to take a five-minute recess and
come back. | might rule on some of it. I’'m not sure. | want to
check a couple things.

(Recess)
THE COURT: Be seated.

All right. I’'m going to grant the motion in part and I'm
going to reserve decision in part.

First, all the piercing claims are dismissed.

Second, al the claims with respect to the Yonkers [48]
M GPs are dismissed.

And, third, | am going to reserve decision as to the owner-
operator claims with respect to the other seven sites.

Just to elaborate alittle bit, first, with respect to the piercing
clams, | think there are three independent bases to grant the
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motion. First, | think the defendant’s self-piercing theory is
correct. We are talking about misuse of the corporate forum
that causes harm to third parties. We are not talking about a
situation where a company itself argues piercing to sue a
shareholder. That just doesn’t make sense. There are cases that
say the harm has to be to a third party, and here, because it is
the company itself arguing that its former shareholder is liable
under apiercing veil, | rgject the claim.

Second, even assuming that is wrong, an independent basis
exists with respect to the second prong of the two-prong test.
| think thisisthe stronger argument. The only harm alleged is
the general environmental harm. That cannot be enough,
otherwise it completely obviates the second prong. The point
of a piercing the corporate veil claim is that the misuse of the
corporate forum causes harm to someone. It's the misuse of
the corporate forum that is the key. And here, Con Ed
concedes that there was no fraud and the only harm that is
argued is the environmental harm.

Panex Industries is an example of a case where a court [49]
recognized that permitting the general environmental harm to
be sufficient to meet the second prong would eliminate the
second prong, in CERCLA cases. And that does not make
sense, and CERCLA does not rewrite the long-standing law
on corporations and piercing the vell. | did take alook at the
Second Circuit case relied on by Con Ed, Bedford Affiliates
and, you know, all | could say is the language is a little bit
unclear. It seems to me that it doesn’t precisely distinguish
between operator liability and piercing the corporate vell
liability. The district court there didn’t address the second
issue at al, and the Second Circuit was saying that the district
court had to address the second issue. And I’'m not really sure
what it intended. But, as a matter of logic and based on the
other cases cited by the defendants, it is clear to me that the
second prong has to require some fraud or harm that flows
from the misuse of the corporate forum.
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Third, a third independent basis for dismissing the piercing
clams is that | do believe that no reasonable jury could find
domination and control here to the extent necessary to accept
the piercing argument. Some of the factors are met, including,
of course, the overlapping directors and officers. But many of
the factors are not met, and no reasonable jury could find that
the corporate entities here were a sham. And so al of the veil-
piercing claims are dismissed.

Secondly, with respect to the Yonkers MGPs, those [50]
clams are dismissed as well because of the release. The
clams for owner-operator liability are dismissed as well
because of the release. The release is broad. And | lost the
language, but my recollection is that it’s any claim or demand
thereunder, thereunder referring to the agreement. As counsel
for Con Ed conceded, the pollution claims arise from the
provision of gas and the operation of the equipment used to
manufacture and provide gas. And to me, it’s clear as a bell.
The pollution claims, therefore, arise under the agreement.
This is not a specific release; it is a general release, but |
conclude that the language is broad enough to pick up the
pollution claim, and therefore, those claims are dismissed.

With respect to the operation, the owner-operator claims
with respect to the other seven sites, | will reserve decision. |
need to take alook at some of the minutes, read some more of
the cases and also just take a closer ook at the record, and so
T will address the balance of the motion in due course.

All right. I’ll ask the parties to order the transcript so that |
have it, and you will hear from me soon, hope. Thank you
very much.




96a

UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW Y ORK

No. 01 CIV. 8520 (DC)

CONSOLIDATED EDIsoN CoMPANY OFNEW Y ORK, INC.,
Plaintiff,
V.

UGI UTILITIES, INC.,
Defendant.

STIPULATION AND ORDER ACCEPTING
AMENDED TRANSCRIPT

IT ISHEREBY STIPULATED by and between the parties
that the corrected transcript of the summary judgment argu-
ment in the above-captioned case, before Judge Chin, on
November 25, 2003, at 11:00 am., is hereby amended ac-
cording to the attached errata sheet.

/s Jay N. Varon /s David L. Elkind

JAY N. VARON DAVID L. ELKIND

JESSICA H. JONES ANDREW C. COOPER

FOLEY & LARDNER KEISHA A. GARY

3000 K Street, N.W. DICKSTEIN SHAPIRO MORIN &
Suite 500 OSHINSKY LLP
Washington, D.C. 20007 2101 L Street, N.W.

(202) 672-5300 Washington, D.C. 20037
Counsel for Defendant, (202) 785-9700

UGI Utilities, Inc. Counsd for Plaintiff
Consolidated Edison
Company of New Y ork, Inc.

IT IS ORDERED this 28th day of January, 2004

/I The Honorable Denny Chin
United States District Court Judge
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UNITED STATES DISTRICT COURT

FOR THE SOUTHERN DISTRICT OF NEW Y ORK

No. 01 CIV. 8520 (DC)

CONSOLIDATED EDIsoN CoMPANY OFNEW Y ORK, INC.,

Plaintiff,
V.

UGI UTILITIES, INC.,
Defendant.

ERRATA SHEET TO CORRECTED TRANSCRIPT OF
NOVEMBER 25, 2003 SUMMARY JUDGMENT

ARGUMENT BEFORE JUDGE CHIN

Page5 | Line10 | “manufactured” not “manufacturing
and’

Page6 |Linel6 | Strike“don’'t”

Page 6 | Line20 | “Electric’ not “Electronic”

Page 6 | Line20 | “White Plains’ not “White Plans”

Page 6 | Line25 | “control” not “company”

Page7 |Linel |Insert“an” before“operator”

Page7 |Linel7 |“A.O.” not“AQO"

Page 7 Line 20 | “Datron” not “Daytron”

Page 7 | Line2l | “particularly” not “particular”

Page 7 Line 22 | “Constructors’ not “Constructers’

Page 8 Line 12 | “to fuse” not “diffuse”

Page 9

Line 15 | “Clark” not “Clarke”
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Page 9 | Linel5 | “Lillie” not “Lilly”

Page9 |Linel16 | “Ramsdell” not “Ramsdale’

Page 11 | Line12 | “Clark” not “Clarke”

Page 11 | Line19 | “Clark” not “Clarke’

Page1l |Line23 | “Clark’s’ not “Clarke's’

Page 12 | Line5 | “MGPs’ not “NGPs’

Page 12 |Line9 | “Ramsdell” not “Ramsdale’

Page 12 | Line 1l | “Ramsdell’s’ not “Ramsdal€e’ s’

Page 12 | Line 20 | “contended” not “concerned”

Page 12 | Line 21 | Insert “and” before “managerial”

Page 13 | Line2 | “Constructors’ not “Constructers’

Page 13 | Line5 | “Datron” not “Daytron”

Page 15 | Line20 | “inthiscircuit” not “ postcircuit”

Page16 | Line13 | Replace”,” with“;” and change “is not”
to “that’s on”

Page16 | Line?23 | “Macey” not “Macy”

Page 16 | Line25 | “improperly” not “and properly”

Pagel7 |Line9 |“DelaVilla’ not “DelLavila’

Page18 |Line7 |“the’ not“a’

Page 18 | Line16 | “read” not “mete”

Page18 | Linel7 | “CERCLA” not “circuit”

Page 18 | Line 23 | “rewrite” not “reunite”

Page19 |Linel |“didn’t” not*“did”

Page20 |Line2 |Insert”,” after “cited” and change

“And” to “and”
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Page22 |Line9 |“fals’ not“fals’

Page26 | Line 16 | “and thus’ not “unless’
Page27 |Line9 | “under” not “onthe”

Page 27 | Line 10 | “liable’ not “viable”

Page 27 | Line24 | Strike“a’

Page28 |Line2 |“Karls’ not “Hals’

Page28 | Line10 | “trees’ not “treaties’

Page 28 | Line 16 | “carbureted” not “carburetor”
Page29 |Line2l | Insert “has’ before “the”
Page29 | Line22 | “Hatco” not HatCo”

Page 32 | Line 13 | “liability” not “viability”
Page 33 | Line20 | Insert “of” after “core”
Page35 | Linell | “Ramsdell” not “Ramsdale”
Page35 | Line 15 | “Ramsdell” not “Ramsdale’
Page35 |Linel7 | “MGPs’ not “NGPs’

Page36 |Linel |“Ramsdell” not“Ramsdale’
Page36 |Line 13 | “Ramsdell” not “Ramsdale’
Page37 |Line4 |“Clark’” not“Clarke’

Page 37 | Linell | “Clark” not “Clarke’

Page 38 | Line 22 | “Nepperhan” not “Neperhan”
Page38 |Line25 | “Ludlow” not “Lubbock”
Page40 |Line20 | Insert “him” after “mentioned”
Page42 |Line6 |Insert“Mr. EIkind:” before“We”
Page42 |Line6 | Insert“have’ after “also”
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Page42 | Linel13 | “Clark” not “Clarke”

Page42 | Line15 | “Lillie” not “Lilly”

Page42 |Line2l | “WLC” not “well”

Page43 |Linel |“Clark” not“Clarke’ (two times)
Page46 |Line2 | “approva” not“improvement”
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APPENDIX E

UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW Y ORK

[Filed March 31, 2004]

01 CIVIL 8520 (DC)

CONSOLIDATED EDISON COMPANY OFNEW Y ORK, INC.,
Plaintiff,
V.

UGI UTILITIES, INC.,
Defendant.

JUDGMENT

Defendant having moved for summary judgment pursuant
to Fed. R. Civ. P. 56, and the matter having come before the
Honorable Denny Chin, United States District Judge, and the
Court, on March 29, 2004, having rendered its Opinion
(89875) granting defendant’s motion in its entirety and
dismissing the complaint with prejudice and with costs, it is,

ORDERED, ADJUDGED AND DECREED: That for the
reasons stated in the Court’s Opinion (89875) and Order
dated March 29, 2004, defendant’s motion is granted in its
entirety and the complaint is dismissed with prejudice and
with costs; accordingly, the caseis closed.

Dated: New York, New York
March 31, 2004

J. Michagel McMahon
Clerk of the Court

BY:/d
Deputy Clerk
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APPENDIX F

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
THURGOOD MARSHALL U.S. COURT HOUSE
40 FOLEY SQUARE
NEW YORK 10007

[Filed January 18, 2006]
Roseann B. MacK echnie

Clerk
Date: 1/17/06
Docket number: 04-2409-cv
Short Title: Con Edison Co. of NY v. UGI Utilities
DC Docket Number: 01-cv-8520
DC: SDNY (NEW YORK CITY)
DC JUDGE: Honorable Denny Chin

At a stated term of the United States Court of Appeals for
the Second Circuit, held at the Thurgood Marshall United
States Courthouse, Foley Square, in the City of New Y ork, on
the 18th day of January two thousand six.

Consolidated Edison v. UGI Utilities, Inc.  04-2409-cv

A petition for panel rehearing and a petition for rehearing
en banc having been filed herein by the Appellee UGI
Utilities, Inc. Upon consideration by the panel that decided
the appeal, it is Ordered that said petition for rehearing is
DENIED.

It is further noted that the petition for rehearing en banc has
been transmitted to the judges for the court in regular active
service and to any other judge that heard the appeal and that
no such judge has requested that a vote be taken thereon.

For the Couirt,
Roseann B. MacKechnie, Clerk

By: /s/ Tracy W. Young
Motion Staff Attorney
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APPENDIX G

42 U.S.C. § 9607
§9607. Liability

() Covered persons; scope; recoverable costs and dam
ages; interest rate; “comparable maturity” date

Notwithstanding any other provision or rule of law, and
subject only to the defenses set forth in subsection (b) of this
section—

(1) the owner and operator of avessel or afacility,

(2) any person who at the time of disposa of any
hazardous substance owned or operated any facility at which
such hazardous substances were disposed of,

(3) any person who by contract, agreement, or otherwise
arranged for disposa or treatment, or arranged with a trans-
porter for transport for disposal or treatment, of hazardous
substances owned or possessed by such person, by any other
party or entity, at any facility or incineration vessel owned or
operated by another party or entity and containing such
hazardous substances, and

(4) any person who accepts or accepted any hazardous
substances for transport to disposal or treatment facilities,
incineration vessels or sites selected by such person, from
which there is arelease, or a threatened rel ease which causes
the incurrence of response costs, of a hazardous substance,
shall beliable for—

(A) al costs of remova or remedia action incurred
by the United States Government or a State or an Indian tribe
not inconsistent with the national contingency plan;

(B) any other necessary costs of response incurred by
any other person consistent with the national contingency
plan;
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(C) damages for injury to, destruction of, or loss of
natural resources, including the reasonable costs of assessing
such injury, destruction, or loss resulting from such a release;
and

(D) the costs of any health assessment or health
effects study carried out under section 9604(i) of thistitle.

The amounts recoverable in an action under this sec-
tion shall include interest on the amounts recoverable under
subparagraphs (A) through (D). Such interest shall accrue
from the later of (i) the date payment of a specified amount is
demanded in writing, or (ii) the date of the expenditure
concerned. The rate of interest on the outstanding unpaid
balance of the amounts recoverable under this section shall be
the same rate as is specified for interest on investments of the
Hazardous Substance Superfund established under subchapter
A of chapter 98 of Title 26. For purposes of applying such
amendments to interest under this subsection, the term
“comparable maturity” shall be determined with reference to
the date on which interest accruing under this subsection
commences.

(b) Defenses

There shall be no liability under subsection (a) of this
section for a person otherwise liable who can establish by a
preponderance of the evidence that the release or threat of
release of a hazardous substance and the damages resulting
therefrom were caused solely by—

(1) anact of God;
(2) an act of war;

(3) an act or omission of a third party other than an
employee or agent of the defendant, or than one whose act or
omission occurs in connection with a contractua relationship,
existing directly or indirectly, with the defendant (except
where the sole contractual arrangement arises from a pub-
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lished tariff and acceptance for carriage by a common carrier
by rail), if the defendant establishes by a preponderance of
the evidence that (a) he exercised due care with respect to the
hazardous substance concerned, taking into consideration the
characteristics of such hazardous substance, in light of all
relevant facts and circumstances, and (b) he took precautions
against foreseeable acts or omissions of any such third party
and the consequences that could foreseeably result from such
acts or omissions; or

(4) any combination of the foregoing paragraphs.
(c) Determination of amounts

(1) Except as provided in paragraph (2) of this sub-
section, the liability under this section of an owner or
operator or other responsible person for each release of a
hazardous substance or incident involving release of a
hazardous substance shall not exceed—

(A) for any vessdl, other than an incineration vessdl,
which carries any hazardous substance as cargo or residue,
$300 per grosston, or $5,000,000, whichever is greater;

(B) for any other vessel, other than an incineration
vessel, $300 per gross ton, or $500,000, whichever is greater;

(C) for any motor vehicle, aircraft, hazardous liquid
pipeline facility (as defined in section 60101(a) of Title 49),
or rolling stock, $50,000,000 or such lesser amount as the
President shall establish by regulation, but in no event less
than $5,000,000 (or, for releases of hazardous substances as
defined in section 9601(14)(A) of this title into the navigable
waters, $8,000,000). Such regulations shall take into account
the size, type, location, storage, and handling capacity and
other matters relating to the likelihood of release in each such
class and to the economic impact of such limits on each such
class; or
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(D) for any incineration vessel or any facility other
than those specified in subparagraph (C) of this paragraph,
the total of all costs of response plus $50,000,000 for any
damages under this subchapter.

(2) Notwithstanding the limitations in paragraph (1) of
this subsection, the liability of an owner or operator or other
responsible person under this section shall be the full and
total costs of response and damages, if (A)(i) the release or
threat of release of a hazardous substance was the result of
willful misconduct or willful negligence within the privity or
knowledge of such person, or (ii) the primary cause of the
release was a violation (within the privity or knowledge of
such person) of applicable safety, construction, or operating
standards or regulations; or (B) such person fails or refuses to
provide al reasonable cooperation and assistance requested
by a responsible public official in connection with response
activities under the national contingency plan with respect to
regulated carriers subject to the provisions of Title 49 or
vessels subject to the provisions of Title 33, 46, or 46 Appen-
dix, subparagraph (A)(ii) of this paragraph shall be deemed to
refer to Federal standards or regulations.

(3) If any person who is liable for a release or threat of
release of a hazardous substance fails without sufficient cause
to properly provide remova or remedial action upon order of
the President pursuant to section 9604 or 9606 of this title,
such person may be liable to the United States for punitive
damages in an amount at least equa to, and not more than
three times, the amount of any costs incurred by the Fund as a
result of such failure to take proper action. The President is
authorized to commence a civil action against any such
person to recover the punitive damages, which shall be in
addition to any costs recovered from such person pursuant to
section 9612(c) of this title.  Any moneys received by the
United States pursuant to this subsection shall be deposited in
the Fund.
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(d) Rendering care or advice

(1) Ingenerd

Except as provided in paragraph (2), no person shal be
liable under this subchapter for costs or damages as a result of
actions taken or omitted in the course of rendering care,
assistance, or advice in accordance with the National Con-
tingency Plan (“NCP”) or at the direction of an onscene
coordinator appointed under such plan, with respect to an
incident creating a danger to public health or welfare or the
environment as a result of any releases of a hazardous sub-
stance or the threat thereof. This paragraph shall not preclude
liability for costs or damages as the result of negligence on
the part of such person.

(2) State and local governments

No State or local government shall be liable under this
subchapter for costs or damages as a result of actions taken in
response to an emergency created by the release or threatened
release of a hazardous substance generated by or from afacil-
ity owned by another person. This paragraph shall not pre-
clude liability for costs or damages as a result of gross
negligence or intentional misconduct by the State or local
government. For the purpose of the preceding sentence, reck-
less, willful, or wanton misconduct shall constitute gross
negligence.

(3) Savings provision

This subsection shall not alter the liability of any person
covered by the provisions of paragraph (1), (2), (3), or (4) of
subsection (a) of this section with respect to the release or
threatened rel ease concerned.

(e) Indemnification, hold harmless, etc., agreements or
conveyances, subrogation rights

(1) No indemnification, hold harmless, or similar agree-
ment or conveyance shall be effective to transfer from the
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owner or operator of any vessel or facility or from any person
who may be liable for a release or threat of release under this
section, to any other person the liability imposed under this
section. Nothing in this subsection shall bar any agreement to
insure, hold harmless, or indemnify a party to such agreement
for any liability under this section.

(2) Nothing in this subchapter, including the provisions
of paragraph (1) of this subsection, shall bar a cause of action
that an owner or operator or any other person subject to
liability under this section, or a guarantor, has or would have,
by reason of subrogation or otherwise against any person.

(f) Natural resources liability; designation of public trust-
ees of natural resources

(1) Natural resources liability

In the case of an injury to, destruction of, or loss of
natural resources under subparagraph (C) of subsection (a) of
this section liability shall be to the United States Government
and to any State for natural resources within the State or
belonging to, managed by, controlled by, or appertaining to
such State and to any Indian tribe for natural resources
belonging to, managed by, controlled by, or appertaining to
such tribe, or held in trust for the benefit of such tribe, or
belonging to a member of such tribe if such resources are
subject to atrust restriction on alienation: Provided, however,
That no liability to the United States or State or Indian tribe
shall be imposed under subparagraph (C) of subsection (a) of
this section, where the party sought to be charged has demon-
strated that the damages to natural resources complained of
were specifically identified as an irreversible and irretrievable
commitment of natural resources in an environmental impact
statement, or other comparable environment anaysis, and the
decision to grant a permit or license authorizes such com-
mitment of natural resources, and the facility or project was
otherwise operating within the terms of its permit or license,
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so long as, in the case of damages to an Indian tribe occurring
pursuant to a Federal permit or license, the issuance of that
permit or license was not inconsistent with the fiduciary duty
of the United States with respect to such Indian tribe. The
President, or the authorized representative of any State, shall
act on behalf of the public as trustee of such natural resources
to recover for such damages. Sums recovered by the United
States Government as trustee under this subsection shall be
retained by the trustee, without further appropriation, for use
only to restore, replace, or acquire the equivalent of such
natural resources. Sums recovered by a State as trustee under
this subsection shall be available for use only to restore,
replace, or acquire the equivalent of such natural resources by
the State. The measure of damages in any action under
subparagraph (C) of subsection (a) of this section shall not be
limited by the sums which can be used to restore or replace
such resources. There shall be no double recovery under this
chapter for natural resource damages, including the costs of
damage assessment or restoration, rehabilitation, or acquisi-
tion for the same release and natural resource. There shall be
no recovery under the authority of subparagraph (C) of sub-
section (@) of this section where such damages and the release
of a hazardous substance from which such damages resulted
have occurred wholly before December 11, 1980.

(2) Designation of Federal and State officials
(A) Federd

The President shall designate in the National Con-
tingency Plan published under section 9605 of this title the
Federal officials who shall act on behalf of the public as
trustees for natural resources under this chapter and section
1321 of Title 33. Such officials shall assess damages for
injury to, destruction of, or loss of natura resources for
purposes of this chapter and such section 1321 of Title 33 for
those resources under their trusteeship and may, upon request
of and reimbursement from a State and at the Federa
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officials’ discretion, assess damages for those natura re
sources under the State’ s trusteeship.

(B) State

The Governor of each State shall designate State offi-
cials who may act on behalf of the public as trustees for
natural resources under this chapter and section 1321 of Title
33 and shall notify the President of such designations. Such
State officials shall assess damages to natural resources for
the purposes of this chapter and such section 1321 of Title 33
for those natural resources under their trusteeship.

(C) Rebuttable presumption

Any determination or assessment of damages to natu-
ral resources for the purposes of this chapter and section 1321
of Title 33 made by a Federal or State trustee in accordance
with the regulations promulgated under section 9651(c) of
this title shall have the force and effect of a rebuttable pre-
sumption on behalf of the trustee in any administrative or
judicial proceeding under this chapter or section 1321 of Title
33.

(g) Federa agencies

For provisions relating to Federa agencies, see section
9620 of thistitle.

(h) Owner or operator of vessel

The owner or operator of a vessel shall be liable in accor-
dance with this section, under maritime tort law, and as
provided under section 9614 of thistitle notwithstanding any
provision of the Act of March 3, 1851 (46 U.S.C. 183ff) [46
App. U.S.C.A. 88 182, 183, 184 to 188] or the absence of any
physical damage to the proprietary interest of the claimant.

(i) Application of aregistered pesticide product

No person (including the United States or any State or
Indian tribe) may recover under the authority of this section
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for any response costs or damages resulting from the ap-
plication of a pesticide product registered under the Federa
Insecticide, Fungicide, and Rodenticide Act [7 U.S.C.A.
§ 136 et seg.]. Nothing in this paragraph shall affect or
modify in any way the obligations or liability of any person
under any other provision of State or Federal law, including
common law, for damages, injury, or loss resulting from a
release of any hazardous substance or for removal or remedial
action or the costs of removal or remedial action of such
hazardous substance.

() Obligations or liability pursuant to federally permitted
release

Recovery by any person (including the United States or
any State or Indian tribe) for response costs or damages
resulting from a federally permitted release shall be pursu-
ant to existing law in lieu of this section. Nothing in this
paragraph shall affect or modify in any way the obligations or
liability of any person under any other provision of State or
Federal law, including common law, for damages, injury, or
loss resulting from a release of any hazardous substance or
for removal or remedial action or the costs of removal or
remedial action of such hazardous substance. In addition,
costs of response incurred by the Federal Government in
connection with a discharge specified in section 9601(10)(B)
or (C) of this title shall be recoverable in an action brought
under section 1319(b) of Title 33.

(k) Transfer to, and assumption by, Post-Closure Liability
Fund of liability of owner or operator of hazardous waste
disposal facility in receipt of permit under applicable solid
waste disposal law; time, criteria applicable, procedures, etc.;
monitoring costs; reports

(1) The liability established by this section or any other
law for the owner or operator of a hazardous waste disposal
facility which has received a permit under subtitle C of the
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Solid Waste Disposal Act [42 U.S.C.A. 8§ 6921 et seq.], shall
be transferred to and assumed by the Post-closure Liability
Fund established by section 9641 of this title when—

(A) such facility and the owner and operator thereof
has complied with the requirements of subtitle C of the Solid
Waste Disposal Act [42 U.S.C.A. §8 6921 et seq.] and regu-
lations issued thereunder, which may affect the performance
of such facility after closure; and

(B) such facility has been closed in accordance with
such regulations and the conditions of such permit, and such
facility and the surrounding area have been monitored as
required by such regulations and permit conditions for a
period not to exceed five years after closure to demonstrate
that there is no substantial likelihood that any migration off-
site or release from confinement of any hazardous substance
or other risk to public health or welfare will occur.

(2) Such transfer of liability shall be effective ninety
days after the owner or operator of such facility notifies the
Administrator of the Environmental Protection Agency (and
the State where it has an authorized program under section
3006(b) of the Solid Waste Disposa Act [42 U.S.CA.
8 6926(b)]) that the conditions imposed by this subsection
have been satisfied. If within such ninety-day period the
Administrator of the Environmental Protection Agency or
such State determines that any such facility has not complied
with al the conditions imposed by this subsection or that
insufficient information has been provided to demonstrate
such compliance, the Administrator or such State shall so
notify the owner and operator of such facility and the admin-
istrator of the Fund established by section 9641 of this title,
and the owner and operator of such facility shall continue to
be liable with respect to such facility under this section and
other law until such time as the Administrator and such State
determines that such facility has complied with al conditions
imposed by this subsection. A determination by the Admin-
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istrator or such State that a facility has not complied with all
conditions imposed by this subsection or that insufficient
information has been supplied to demonstrate compliance,
shall be a final administrative action for purposes of judicial
review. A request for additional information shall state in
specific terms the data required.

(3) In addition to the assumption of liability of owners
and operators under paragraph (1) of this subsection, the Post-
closure Liability Fund established by section 9641 of thistitle
may be used to pay costs of monitoring and care and mainte-
nance of a site incurred by other persons after the period of
monitoring required by regulations under subtitle C of the
Solid Waste Disposal Act [42 U.S.C.A. § 6921 et seq.] for
hazardous waste disposal facilities meeting the conditions of
paragraph (1) of this subsection.

(4)(A) Not later than one year after December 11, 1980,
the Secretary of the Treasury shall conduct a study and shall
submit a report thereon to the Congress on the feasibility of
establishing or qualifying an optional system of private insur-
ance for postclosure financial responsibility for hazardous
waste disposal facilities to which this subsection applies.
Such study shall include a specification of adequate and real -
istic minimum standards to assure that any such privately
placed insurance will carry out the purposes of this subsection
in areliable, enforceable, and practical manner. Such a study
shall include an examination of the public and private incen-
tives, programs, and actions necessary to make privately
placed insurance a practica and effective option to the fi-
nancing system for the Post-closure Liability Fund provided
in subchapter 11 of this chapter.

(B) Not later than eighteen months after December
11, 1980, and after a public hearing, the President shall by
rule determine whether or not it is feasible to establish or
qualify an optional system of private insurance for post-
closure financial responsibility for hazardous waste disposal
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facilities to which this subsection applies. If the President
determines the establishment or qualification of such a system
would be infeasible, he shall promptly publish an explanation
of the reasons for such a determination. If the President
determines the establishment or qualification of such a system
would be feasible, he shall promptly publish notice of such
determination. Not later than six months after an affirmative
determination under the preceding sentence and after a public
hearing, the President shall by rule promulgate adequate and
realistic minimum standards which must be met by any such
privately placed insurance, taking into account the purposes
of this chapter and this subsection. Such rules shall also
specify reasonably expeditious procedures by which privately
placed insurance plans can qualify as meeting such minimum
standards.

(C) In the event any privately placed insurance plan
qualifies under subparagraph (B), any person enrolled in, and
complying with the terms of, such plan shall be excluded
from the provisions of paragraphs (1), (2), and (3) of this
subsection and exempt from the requirements to pay any tax
or fee to the Post-closure Liability Fund under subchapter 11
of this chapter.

(D) The President may issue such rules and take such
other actions as are necessary to effectuate the purposes of

this paragraph.
(5) Suspension of liability transfer

Notwithstanding paragraphs (1), (2), (3), and (4) of this
subsection and subsection (j) of section 9611 of thistitle, no
liability shall be transferred to or assumed by the Post-
Closure Liability Trust Fund established by section 9641 of
this title prior to completion of the study required under
paragraph (6) of this subsection, transmission of a report of
such study to both Houses of Congress, and authorization of
such a transfer or assumption by Act of Congress following
receipt of such study and report.
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(6) Study of options for post-closure program

(A) Study

The Comptroller General shall conduct a study of op-
tions for a program for the management of the liabilities
associated with hazardous waste treatment, storage, and dis-
posal sites after their closure which complements the policies
set forth in the Hazardous and Solid Waste Amendments of
1984 and assures the protection of human health and the
environment.

(B) Program elements

The program referred to in subparagraph (A) shall be
designed to assure each of the following:

(i) Incentives are created and maintained for the
safe management and disposal of hazardous wastes so as to
assure protection of human health and the environment.

(i) Members of the public will have reasonable
confidence that hazardous wastes will be managed and dis-
posed of safely and that resources will be available to address
any problems that may arise and to cover costs of long-term
monitoring, care, and maintenance of such sites.

(iii) Personswho are or seek to become owners and
operators of hazardous waste disposal facilities will be able to
manage their potential future liabilities and to attract the
investment capital necessary to build, operate, and close such
facilities in a manner which assures protection of human
health and the environment.

(C) Assessments

The study under this paragraph shall include assess-
ments of treatment, storage, and disposal facilities which have
been or are likely to be issued a permit under section 3005 of
the Solid Waste Disposal Act [42 U.S.C.A. 8§ 6925] and the
likelihood of future insolvency on the part of owners and
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operators of such facilities. Separate assessments shall be
made for different classes of facilities and for different
classes of land disposal facilities and shall include but not be
limited to—

(i) the current and future financial capabilities of
facility owners and operators,

(i) the current and future costs associated with
facilities, including the costs of routine monitoring and main-
tenance, compliance monitoring, corrective action, natural re-
source damages, and liability for damages to third parties; and

(iii) the availability of mechanisms by which own-
ers and operators of such facilities can assure that current and
future costs, including post-closure costs, will be financed.

(D) Procedures

In carrying out the responsibilities of this paragraph,
the Comptroller Genera shall consult with the Administrator,
the Secretary of Commerce, the Secretary of the Treasury,
and the heads of other appropriate Federal agencies.

(E) Consideration of options

In conducting the study under this paragraph, the
Comptroller General shall consider various mechanisms and
combinations of mechanisms to complement the policies set
forth in the Hazardous and Solid Waste Amendments of 1984
to serve the purposes set forth in subparagraph (B) and to
assure that the current and future costs associated with haz-
ardous waste facilities, including post-closure costs, will be
adequately financed and, to the greatest extent possible, borne
by the owners and operators of such facilities. Mechanisms
to be considered include, but are not limited to—

(i) revisions to closure, post-closure, and financial
responsibility requirements under subtitles C and | of the
Solid Waste Disposal Act [42 U.S.C.A. 88 6921 et seq. and
6991 et seq.];
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(i) voluntary risk pooling by owners and operators;

(iii) legidlation to require risk pooling by owners
and operators;

(iv) modification of the Post-Closure Liability Trust
Fund previoudly established by section 9641 of this title, and
the conditions for transfer of liability under this subsection,
including limiting the transfer of some or al liability under
this subsection only in the case of insolvency of owners and
operators;

(v) private insurance;

(vi) insurance provided by the Federa Govern-
ment;

(vii) coinsurance, reinsurance, or pooled-risk insur-
ance, whether provided by the private sector or provided or
assisted by the Federal Government; and

(viii) creation of a new program to be administered
by a new or existing Federal agency or by a federaly char-
tered corporation.

(F) Recommendations

The Comptroller General shall consider options for
funding any program under this section and shal, to the
extent necessary, make recommendations to the appropriate
committees of Congress for additional authority to implement
such program.

(1) Federd lien
(1) Ingenerd

All costs and damages for which a person isliable to the
United States under subsection (a) of this section (other than
the owner or operator of a vessel under paragraph (1) of
subsection (@) of this section) shall constitute a lien in favor
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of the United States upon all real property and rights to such
property which—

(A) belong to such person; and

(B) are subject to or affected by a removal or reme-
dia action.

(2) Duration

The lien imposed by this subsection shall arise at the
later of the following:

(A) The time costs are first incurred by the United
States with respect to aresponse action under this chapter.

(B) The time that the person referred to in paragraph
(2) is provided (by certified or registered mail) written notice
of potential liability.

Such lien shall continue until the liability for the costs
(or ajudgment against the person arising out of such liability)
is satisfied or becomes unenforceable through operation of
the statute of limitations provided in section 9613 of thistitle.

(3) Notice and validity

The lien imposed by this subsection shall be subject to
the rights of any purchaser, holder of a security interest, or
judgment lien creditor whose interest is perfected under
applicable State law before notice of the lien has been filed in
the appropriate office within the State (or county or other
governmental subdivision), as designated by State law, in
which the rea property subject to the lien is located. Any
such purchaser, holder of a security interest, or judgment lien
creditor shall be afforded the same protections against the lien
imposed by this subsection as are afforded under State law
against a judgment lien which arises out of an unsecured
obligation and which arises as of the time of the filing of the
notice of the lien imposed by this subsection. If the State has
not by law designated one office for the receipt of such
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notices of liens, the notice shal be filed in the office of the
clerk of the United States district court for the district in
which the real property is located. For purposes of this
subsection, the terms “purchaser” and “ security interest” shall
have the definitions provided under section 6323(h) of Title
26.

(4) Actioninrem

The costs constituting the lien may be recovered in an
action in rem in the United States district court for the district
in which the removal or remedia action is occurring or has
occurred. Nothing in this subsection shall affect the right of
the United States to bring an action against any person to
recover all costs and damages for which such person is liable
under subsection (a) of this section.

(m) Maritimelien

All costs and damages for which the owner or operator of a
vessel is liable under subsection (a)(1) of this section with
respect to a release or threatened release from such vessel
shall constitute a maritime lien in favor of the United States
on such vessel. Such costs may be recovered in an action in
rem in the district court of the United States for the district in
which the vessel may be found. Nothing in this subsection
shall affect the right of the United States to bring an action
against the owner or operator of such vessel in any court of
competent jurisdiction to recover such costs.

(n) Liability of fiduciaries
(1) Ingenerd
The liability of a fiduciary under any provision of this
chapter for the release or threatened release of a hazardous
substance at, from, or in connection with a vessel or facility

held in afiduciary capacity shall not exceed the assets held in
the fiduciary capacity.
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(2) Exclusion

Paragraph (1) does not apply to the extent that a person
is liable under this chapter independently of the person’s
ownership of a vessel or facility as a fiduciary or actions
taken in afiduciary capacity.

(3 Limitation

Paragraphs (1) and (4) do not limit the liability per-
taining to a release or threatened release of a hazardous
substance if negligence of afiduciary causes or contributes to
the release or threatened release.

(4) Safe harbor

A fiduciary shal not be liable in its personal capacity
under this chapter for—

(A) undertaking or directing another person to under-
take a response action under subsection (d)(1) of this section
or under the direction of an on scene coordinator designated
under the National Contingency Plan;

(B) undertaking or directing another person to under-
take any other lawful means of addressing a hazardous sub-
stance in connection with the vessel or facility;

(C) terminating the fiduciary relationship;

(D) including in the terms of the fiduciary agreement
acovenant, warranty, or other term or condition that relates to
compliance with an environmental law, or monitoring, modi-
fying or enforcing the term or condition;

(E) monitoring or undertaking 1 or more inspections
of the vessel or facility;

(F) providing financial or other advice or counseling
to other parties to the fiduciary relationship, including the
settlor or beneficiary;
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(G) restructuring, renegotiating, or otherwise altering
the terms and conditions of the fiduciary relationship;

(H) administering, as a fiduciary, a vessel or facility
that was contaminated before the fiduciary relationship be-
gan; or

(I) declining to take any of the actions described in
subparagraphs (B) through (H).

(5) Déefinitions

Asused in this chapter:
(A) Fiduciary
Theterm “fiduciary”—

(i) means a person acting for the benefit of another
party as abonafide—

() trustee;

(I) executor;

(111) administrator;

(IV) custodian;

(V) guardian of estates or guardian ad litem;
(VI) receiver;

(VI) conservator;

(VII) committee of estates of incapacitated
persons;

(IX) personal representative;

(X) trustee (including a successor to a trustee)
under an indenture agreement, trust agreement, lease, or simi-
lar financing agreement, for debt securities, certificates of
interest or certificates of participation in debt securities, or
other forms of indebtedness as to which the trustee is not, in
the capacity of trustee, the lender; or
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(X1) representative in any other capacity that the
Administrator, after providing public notice, determines to be
similar to the capacities described in subclauses (1) through
(X); and

(ii) doesnot include—

(I) a person that is acting as a fiduciary with
respect to a trust or other fiduciary estate that was organized
for the primary purpose of, or is engaged in, actively carrying
on a trade or business for profit, unless the trust or other
fiduciary estate was created as part of, or to facilitate, 1 or
more estate plans or because of the incapacity of a natura
person; or

(I1) a person that acquires ownership or control
of avessd or facility with the objective purpose of avoiding
liability of the person or of any other person.

(B) Fiduciary capacity

The term “fiduciary capacity” means the capacity of a
person in holding title to a vessel or facility, or otherwise
having control of or an interest in the vessel or facility, pursu-
ant to the exercise of the responsibilities of the person as a
fiduciary.

(6) Savings clause
Nothing in this subsection—

(A) affects the rights or immunities or other defenses
that are available under this chapter or other law that is
applicable to a person subject to this subsection; or

(B) creates any liability for a person or a private right
of action against afiduciary or any other person.
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(7) No effect on certain persons

Nothing in this subsection applies to a person if the
person—

(A)(i) actsin acapacity other than that of a fiduciary
or in abeneficiary capacity; and

(i) in that capacity, directly or indirectly benefits
from atrust or fiduciary relationship; or

(B)(i) is abeneficiary and a fiduciary with respect to
the same fiduciary estate; and

(i) as a fiduciary, receives benefits that exceed
customary or reasonable compensation, and incidental bene-
fits, permitted under other applicable law.

(8) Limitation

This subsection does not preclude a claim under this
chapter against—

(A) the assets of the estate or trust administered by
the fiduciary; or

(B) a nonemployee agent or independent contractor
retained by afiduciary.

(o) De micromis exemption
(1) Ingenerd

Except as provided in paragraph (2), a person shall not
be liable, with respect to response costs at a facility on the
National Priorities List, under this chapter if liability is based
solely on paragraph (3) or (4) of subsection (a), and the per-
son, except as provided in paragraph (4) of this subsection,
can demonstrate that—

(A) the total amount of the material containing haz-

ardous substances that the person arranged for disposal or
treatment of, arranged with a transporter for transport for
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disposal or treatment of, or accepted for transport for disposal
or treatment, at the facility was less than 110 gallons of liquid
materias or less than 200 pounds of solid materials (or such
greater or lesser amounts as the Administrator may determine
by regulation); and

(B) al or part of the disposal, treatment, or transport
concerned occurred before April 1, 2001.

(2) Exceptions
Paragraph (1) shall not apply in acase in which—
(A) the President determines that—

(i) the materials containing hazardous substances
referred to in paragraph (1) have contributed significantly or
could contribute significantly, either individually or in the
aggregate, to the cost of the response action or natural re-
source restoration with respect to the facility; or

(i) the person has failed to comply with an infor-
mation request or administrative subpoena issued by the
President under this chapter or has impeded or is impeding,
through action or inaction, the performance of a response
action or natura resource restoration with respect to the
facility; or

(B) a person has been convicted of a criminal viola-
tion for the conduct to which the exemption would apply, and
that conviction has not been vitiated on appeal or otherwise.

(3) Nojudicial review

A determination by the President under paragraph (2)(A)
shall not be subject to judicial review.

(4) NonGovernmental third-party contribution actions

In the case of a contribution action, with respect to re-
sponse costs at a facility on the National Priorities Ligt,
brought by a party, other than a Federal, State, or local gov-



125a

ernment, under this chapter, the burden of proof shall be on
the party bringing the action to demonstrate that the condi-
tions described in paragraph (1)(A) and (B) of this subsection
are not met.

(p) Municipal solid waste exemption
(1) Ingenerd

Except as provided in paragraph (2) of this subsection, a
person shall not be liable, with respect to response costs at a
facility on the National Priorities List, under paragraph (3) of
subsection (a) of this section for municipal solid waste dis-
posed of at a facility if the person, except as provided in
paragraph (5) of this subsection, can demonstrate that the
person is—

(A) an owner, operator, or lessee of residentia prop-
erty from which all of the person’s municipal solid waste was
generated with respect to the facility;

(B) a business entity (including a parent, subsidiary,
or affiliate of the entity) that, during its 3 taxable years pre-
ceding the date of transmittal of written notification from the
President of its potential liability under this section, employed
on average not more than 100 full-time individuas, or the
equivalent thereof, and that is a small business concern (with-
in the meaning of the Small Business Act (15 U.S.C. 631 et
seg.)) from which was generated all of the municipal solid
waste attributable to the entity with respect to the facility; or

(C) an organization described in section 501(c)(3) of
Title 26 and exempt from tax under section 501(a) of Title 26
that, during its taxable year preceding the date of transmittal
of written notification from the President of its potential
liability under this section, employed not more than 100 paid
individuals at the location from which was generated all of
the municipal solid waste attributable to the organization with
respect to the facility.
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For purposes of this subsection, the term “affiliate’
has the meaning of that term provided in the definition of
“small business concern” in regulations promulgated by the
Small Business Administration in accordance with the Small
Business Act (15 U.S.C. 631 et seq.).

(2) Exception
Paragraph (1) shall not apply in a case in which the Presi-
dent determines that—
(A) the municipal solid waste referred to in paragraph
(1) has contributed significantly or could contribute signifi-
cantly, either individualy or in the aggregate, to the cost of

the response action or natural resource restoration with re-
spect to the facility;

(B) the person has failed to comply with an informa-
tion request or administrative subpoena issued by the Presi-
dent under this chapter; or

(C) the person has impeded or is impeding, through
action or inaction, the performance of a response action or
natural resource restoration with respect to the facility.

(3) Nojudicial review

A determination by the President under paragraph (2)
shall not be subject to judicial review.

(4) Definition of municipal solid waste
(A) Ingenerd

For purposes of this subsection, the term “municipal
solid waste” means waste material —

(i) generated by a household (including a single or
multifamily residence); and

(ii) generated by a commercial, industria, or insti-
tutional entity, to the extent that the waste material—
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(1) is essentialy the same as waste normally
generated by a household,

(1) is collected and disposed of with other mu-
nicipal solid waste as part of normal municipa solid waste
collection services; and

(111) contains a relative quantity of hazardous
substances no greater than the relative quantity of hazardous
substances contained in waste material generated by a typical
single-family household.

(B) Examples

Examples of municipal solid waste under subpara
graph (A) include food and yard waste, paper, clothing,
appliances, consumer product packaging, disposable diapers,
office supplies, cosmetics, glass and metal food containers,
elementary or secondary school science laboratory waste, and
household hazardous waste.

(C) Exclusions
The term “municipal solid waste” does not include—

(i) combustion ash generated by resource recovery
facilities or municipal incinerators; or

(if) waste material from manufacturing or process-
ing operations (including pollution control operations) that
is not essentially the same as waste normally generated by
households.

(5) Burden of proof

In the case of an action, with respect to response costs at
a facility on the National Priorities List, brought under this
section or section 9613 of thistitle by—

(A) aparty, other than a Federal, State, or loca gov-
ernment, with respect to municipal solid waste disposed of on
or after April 1, 2001, or
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(B) any party with respect to municipal solid waste
disposed of before April 1, 2001, the burden of proof shall be
on the party bringing the action to demonstrate that the
conditions described in paragraphs (1) and (4) for exemption
for entities and organizations described in paragraph (1)(B)
and (C) are not met.

(6) Certain actions not permitted

No contribution action may be brought by a party, other
than a Federal, State, or local government, under this chapter
with respect to circumstances described in paragraph (1)(A).

(7) Costsand fees

A nongovernmental entity that commences, after the
date of the enactment of this subsection, a contribution action
under this chapter shall be liable to the defendant for all
reasonable costs of defending the action, including all rea-
sonable attorney’s fees and expert witness fees, if the
defendant is not liable for contribution based on an exemption
under this subsection or subsection (0) of this section.

(9) Contiguous properties
(1) Not considered to be an owner or operator
(A) Ingenerd

A person that owns real property that is contiguous to
or otherwise similarly situated with respect to, and that is or
may be contaminated by a release or threatened release of a
hazardous substance from, real property that is not owned by
that person shall not be considered to be an owner or operator
of avessel or facility under paragraph (1) or (2) of subsection
(a) solely by reason of the contamination if—

(i) the person did not cause, contribute, or consent
to the release or threatened release;

(i) the personisnot—
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(I) potentialy liable, or affiliated with any other
person that is potentialy liable, for response costs at afacility
through any direct or indirect familia relationship or any
contractual, corporate, or financial relationship (other than a
contractual, corporate, or financial relationship that is created
by a contract for the sale of goods or services); or

(I1) the result of a reorganization of a business
entity that was potentialy liable;

(iii) the person takes reasonable steps to—
(I) stop any continuing release;
(1) prevent any threatened future release; and

(1) prevent or limit human, environmental, or
natural resource exposure to any hazardous substance re-
leased on or from property owned by that person;

(iv) the person provides full cooperation, assis
tance, and access to persons that are authorized to conduct
response actions or natural resource restoration at the vessel
or facility from which there has been a release or threatened
release (including the cooperation and access necessary for
the installation, integrity, operation, and maintenance of any
complete or partial response action or natural resource
restorati on at the vessel or facility);

(v) the person—

(1) is in compliance with any land use restric-
tions established or relied on in connection with the response
action at the facility; and

(I1) does not impede the effectiveness or integ-
rity of any institutional control employed in connection with a
response action;

(vi) the person is in compliance with any request
for information or administrative subpoena issued by the
President under this chapter;
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(vii) the person provides all legally required no-
tices with respect to the discovery or release of any hazardous
substances at the facility; and

(viii) At the time at which the person acquired the
property, the person

(I) conducted al appropriate inquiry within the
meaning of section 9601(35)(B) of this title with respect to
the property; and

(1) did not know or have reason to know that
the property was or could be contaminated by a release or
threatened release of one or more hazardous substances from
other real property not owned or operated by the person.

(B) Demonstration

To qualify as a person described in subparagraph (A),
a person must establish by a preponderance of the evidence
that the conditions in clauses (i) through (viii) of subpara-
graph (A) have been met.

(C) Bonafide prospective purchaser

Any person that does not qualify as a person described
in this paragraph because the person had, or had reason to
have, knowledge specified in subparagraph (A)(viii) at the
time of acquisition of the real property may qualify as a bona
fide prospective purchaser under section 9601(40) of thistitle
if the person is otherwise described in that section.

(D) Ground water

With respect to a hazardous substance from one or
more sources that are not on the property of a person that is a
contiguous property owner that enters ground water beneath
the property of the person solely as a result of subsurface
migration in an aquifer, subparagraph (A)(iii) shall not re-
quire the person to conduct ground water investigations or to
install ground water remediation systems, except in accor-
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dance with the policy of the Environmental Protection
Agency concerning owners of property containing contami-
nated aquifers, dated May 24, 1995.

(2) Effect of law

With respect to a person described in this subsection,
nothing in this subsection—

(A) limits any defense to liability that may be avail-
able to the person under any other provision of law; or

(B) imposes liability on the person that is not other-
wise imposed by subsection (a) of this section.

(3) Assurances
The Administrator may—

(A) issue an assurance that no enforcement action
under this chapter will be initiated against a person described
in paragraph (1); and

(B) grant a person described in paragraph (1) protec-
tion against a cost recovery or contribution action under
section 9613(f) of thistitle.

(r) Prospective purchaser and windfall lien
(1) Limitation on liability

Notwithstanding subsection (a)(1) of this section, a bona
fide prospective purchaser whose potentia liability for a
release or threatened release is based solely on the pur-
chaser’s being considered to be an owner or operator of a
facility shall not be liable as long as the bona fide prospective
purchaser does not impede the performance of a response
action or natural resource restoration.

(2) Lien

If there are unrecovered response costs incurred by the
United States at afacility for which an owner of the facility is
not liable by reason of paragraph (1), and if each of the
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conditions described in paragraph (3) is met, the United
States shall have a lien on the facility, or may by agreement
with the owner, obtain from the owner a lien on any other
property or other assurance of payment satisfactory to the
Administrator, for the unrecovered response costs.

(3) Conditions

The conditions referred to in paragraph (2) are the
following:

(A) Response action

A response action for which there are unrecovered
costs of the United States is carried out at the facility.

(B) Fair market value

The response action increases the fair market value of
the facility above the fair market value of the facility that
existed before the response action was initiated.

(4) Amount; duration
A lien under paragraph (2)—

(A) shall be in an amount not to exceed the increase
in fair market value of the property attributable to the re-
sponse action at the time of a sale or other disposition of the
property;

(B) shall arise at the time at which costs are first
incurred by the United States with respect to a response
action at the facility;

(C) shall be subject to the requirements of subsection
()(3); and

(D) shall continue until the earlier of—
(i) satisfaction of the lien by sale or other means; or

(i) notwithstanding any statute of limitations under
section 9613 of this tile, recovery of all response costs in-
curred at the facility.
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APPENDIX H

42 U.S.C. 89613
§ 9613. Civil proceedings

(8 Review of regulations in Circuit Court of Appeas of
the United States for the District of Columbia

Review of any regulation promulgated under this chapter
may be had upon application by any interested person only in
the Circuit Court of Appeals of the United States for the
District of Columbia. Any such application shall be made
within ninety days from the date of promulgation of such
regulations. Any matter with respect to which review could
have been obtained under this subsection shall not be subject
to judicia review in any civil or criminal proceeding for
enforcement or to obtain damages or recovery of response
costs.

(b) Jurisdiction; venue

Except as provided in subsections (a) and (h) of this
section, the United States district courts shall have exclusive
original jurisdiction over al controversies arising under this
chapter, without regard to the citizenship of the parties or the
amount in controversy. Venue shal lie in any district in
which the release or damages occurred, or in which the
defendant resides, may be found, or has his principa office.
For the purposes of this section, the Fund shall reside in the
District of Columbia

(c) Controversies or other matters resulting from tax col-
lection or tax regulation review

The provisions of subsections (a) and (b) of this section
shall not apply to any controversy or other matter resulting
from the assessment of collection of any tax, as provided by
subchapter Il of this chapter, or to the review of any regu-
lation promulgated under Title 26.
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(d) Litigation commenced prior to December 11, 1980

No provision of this chapter shall be deemed or held to
moot any litigation concerning any release of any hazardous
substance, or any damages associated therewith, commenced
prior to December 11, 1980.

(e) Nationwide service of process

In any action by the United States under this chapter,
process may be served in any district where the defendant is
found, resides, transacts business, or has appointed an agent
for the service of process.

(f) Contribution
(2) Contribution

Any person may seek contribution from any other person
who is liable or potentially liable under section 9607(a) of
this title, during or following any civil action under section
9606 of this title or under section 9607(a) of this title. Such
claims shall be brought in accordance with this section and
the Federal Rules of Civil Procedure, and shall be governed
by Federal law. In resolving contribution claims, the court
may alocate response costs among liable parties using such
equitable factors as the court determines are appropriate.
Nothing in this subsection shall diminish the right of any
person to bring an action for contribution in the absence of a
civil action under section 9606 of this title or section 9607 of
thistitle.

(2) Settlement

A person who has resolved its liability to the United
States or a State in an administrative or judicialy approved
settlement shall not be liable for claims for contribution
regarding matters addressed in the settlement. Such settle-
ment does not discharge any of the other potentially liable
persons unless its terms so provide, but it reduces the poten-
tial liability of the others by the amount of the settlement.
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(3) Persons not party to settlement

(A) If the United States or a State has obtained less
than complete relief from a person who has resolved its
liability to the United States or the State in an administrative
or judicially approved settlement, the United States or the
State may bring an action against any person who has not so
resolved its liability.

(B) A person who has resolved its liability to the
United States or a State for some or all of a response action or
for some or al of the costs of such action in an administrative
or judicialy approved settlement may seek contribution from
any person who is not party to a settlement referred to in
paragraph (2).

(C) In any action under this paragraph, the rights of
any person who has resolved its liability to the United States
or a State shall be subordinate to the rights of the United
States or the State. Any contribution action brought under
this paragraph shall be governed by Federal law.

(g) Period in which action may be brought
(1) Actionsfor natural resource damages

Except as provided in paragraphs (3) and (4), no action
may be commenced for damages (as defined in section
9601(6) of this title) under this chapter, unless that action is
commenced within 3 years after the later of the following:

(A) The date of the discovery of the loss and its
connection with the release in question.

(B) The date on which regulations are promulgated
under section 9651(c) of thistitle.

With respect to any facility listed on the National
Priorities List (NPL), any Federal facility identified under
section 9620 of thistitle (relating to Federal facilities), or any
vessel or facility at which aremedia action under this chapter
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is otherwise scheduled, an action for damages under this
chapter must be commenced within 3 years after the com-
pletion of the remedia action (excluding operation and main-
tenance activities) in lieu of the dates referred to in subpara-
graph (A) or (B). In no event may an action for damages
under this chapter with respect to such a vessel or facility
be commenced (i) prior to 60 days after the Federal or State
natural resource trustee provides to the President and the
potentially responsible party a notice of intent to file suit, or
(i) before selection of the remedial action if the President is
diligently proceeding with a remedial investigation and fea-
sihility study under section 9604(b) of this title or section
9620 of this title (relating to Federal facilities). The limita
tion in the preceding sentence on commencing an action
before giving notice or before selection of the remedial action
does not apply to actionsfiled on or before October 17, 1986.

(2) Actionsfor recovery of costs

An initia action for recovery of the costs referred to in
section 9607 of this title must be commenced—

(A) for a remova action, within 3 years after com-
pletion of the removal action, except that such cost recovery
action must be brought within 6 years after a determination to
grant a waiver under section 9604(c)(1)(C) of this title for
continued response action; and

(B) for aremedial action, within 6 years after initia-
tion of physical on-site construction of the remedial action,
except that, if the remedial action is initiated within 3 years
after the completion of the removal action, costs incurred in
the removal action may be recovered in the cost recovery
action brought under this subparagraph.

In any such action described in this subsection, the
court shall enter a declaratory judgment on liability for re-
sponse costs or damages that will be binding on any sub-
sequent action or actions to recover further response costs or
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damages. A subsequent action or actions under section 9607
of this title for further response costs at the vessel or facility
may be maintained at any time during the response action, but
must be commenced no later than 3 years after the date of
completion of all response action. Except as otherwise pro-
vided in this paragraph, an action may be commenced under
section 9607 of this title for recovery of costs a any time
after such costs have been incurred.

(3) Contribution

No action for contribution for any response costs or
damages may be commenced more than 3 years after—

(A) the date of judgment in any action under this
chapter for recovery of such costs or damages, or

(B) the date of an administrative order under section
9622(g) of this title (relating to de minimis settlements) or
9622(h) of this title (relating to cost recovery settlements) or
entry of ajudicially approved settlement with respect to such
costs or damages.

(4) Subrogation

No action based on rights subrogated pursuant to this
section by reason of payment of a claim may be commenced
under this subchapter more than 3 years after the date of pay-
ment of such claim.

(5) Actionsto recover indemnification payments

Notwithstanding any other provision of this subsection,
where a payment pursuant to an indemnification agreement
with a response action contractor is made under section 9619
of this title, an action under section 9607 of this title for
recovery of such indemnification payment from a potentially
responsible party may be brought at any time before the
expiration of 3 years from the date on which such payment
is made.
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(6) Minors and incompetents

The time limitations contained herein shall not begin to
run—

(A) against a minor until the earlier of the date when
such minor reaches 18 years of age or the date on which a
legal representative is duly appointed for such minor, or

(B) against an incompetent person until the earlier of
the date on which such incompetent’s incompetency ends or
the date on which alegal representative is duly appointed for
such incompetent.

(h) Timing of review

No Federal court shall have jurisdiction under Federal law
other than under section 1332 of Title 28 (relating to diver-
sity of citizenship jurisdiction) or under State law which is
applicable or relevant and appropriate under section 9621 of
this title (relating to cleanup standards) to review any chal-
lenges to remova or remedia action selected under section
9604 of thistitle, or to review any order issued under section
9606(a) of thistitle, in any action except one of the following:

(1) An action under section 9607 of this title to recover
response costs or damages or for contribution.

(2) An action to enforce an order issued under section
9606(a) of this title or to recover a penaty for violation of
such order.

(3 An action for reimbursement under section
9606(b)(2) of thistitle.

(4) An action under section 9659 of thistitle (relating to
citizens suits) alleging that the remova or remedial action
taken under section 9604 of this title or secured under section
9606 of this title was in violation of any requirement of this
chapter. Such an action may not be brought with regard to a
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removal where a remedia action is to be undertaken at the
site.

(5 An action under section 9606 of this title in which
the United States has moved to compel aremedial action.

(i) Intervention

In any action commenced under this chapter or under the
Solid Waste Disposal Act [42 U.S.C.A. 8§ 6901 et seq.] in a
court of the United States, any person may intervene as a
matter of right when such person claims an interest relating to
the subject of the action and is so situated that the disposition
of the action may, as a practical matter, impair or impede the
person’s ability to protect that interest, unless the President or
the State shows that the person’s interest is adequately repre-
sented by existing parties.

() Judicid review
(1) Limitation

In any judicial action under this chapter, judicial review
of any issues concerning the adequacy of any response action
taken or ordered by the President shall be limited to the
administrative record. Otherwise applicable principles of ad-
ministrative law shall govern whether any supplementd
materials may be considered by the court.

(2) Standard

In considering objections raised in any judicial action
under this chapter, the court shal uphold the President’s
decision in selecting the response action unless the objecting
party can demonstrate, on the administrative record, that the
decision was arbitrary and capricious or otherwise not in
accordance with law.

(3) Remedy

If the court finds that the selection of the response action
was arbitrary and capricious or otherwise not in accordance
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with law, the court shall award (A) only the response costs or
damages that are not inconsistent with the national con-
tingency plan, and (B) such other relief as is consistent with
the National Contingency Plan.

(4) Procedural errors

In reviewing alleged procedural errors, the court may
disallow costs or damages only if the errors were so serious
and related to matters of such central relevance to the action
that the action would have been significantly changed had
such errors not been made.

(k) Administrative record and participation procedures
(1) Administrative record

The President shall establish an administrative record
upon which the President shall base the selection of a re-
sponse action. The administrative record shall be available to
the public at or near the facility at issue. The President also
may place duplicates of the administrative record at any other
location.

(2) Participation procedures
(A) Remova action

The President shall promulgate regulations in accord-
ance with chapter 5 of Title 5 establishing procedures for the
appropriate participation of interested persons in the develop-
ment of the administrative record on which the President will
base the selection of removal actions and on which judicial
review of removal actions will be based.

(B) Remedial action

The President shall provide for the participation of
interested persons, including potentially responsible parties,
in the development of the administrative record on which the
President will base the selection of remedial actions and on
which judicia review of remedial actions will be based. The
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procedures developed under this subparagraph shall include,
at aminimum, each of the following:

(i) Notice to potentially affected persons and the
public, which shall be accompanied by a brief anaysis of the
plan and alternative plans that were considered.

(i1) A reasonable opportunity to comment and pro-
vide information regarding the plan.

(iii) An opportunity for a public meeting in the
affected area, in accordance with section 9617(a)(2) of this
title (relating to public participation).

(iv) A response to each of the significant com-
ments, criticisms, and new data submitted in written or oral
presentations.

(v) A statement of the basis and purpose of the
selected action.

For purposes of this subparagraph, the administra-
tive record shal include all items developed and received
under this subparagraph and all items described in the second
sentence of section 9617(d) of this title. The President shall
promulgate regulations in accordance with chapter 5 of Title
5 to carry out the requirements of this subparagraph.

(C) Interim record

Until such regulations under subparagraphs (A) and
(B) are promulgated, the administrative record shall consist of
all items developed and received pursuant to current proce-
dures for selection of the response action, including proce-
dures for the participation of interested parties and the public.
The development of an administrative record and the selec-
tion of response action under this chapter shall not include an
adjudicatory hearing.
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(D) Potentialy responsible parties

The President shall make reasonabl e efforts to identify
and notify potentially responsible parties as early as possible
before selection of a response action. Nothing in this para-
graph shall be construed to be a defenseto liability.

() Notice of actions

Whenever any action is brought under this chapter in a
court of the United States by a plaintiff other than the United
States, the plaintiff shall provide a copy of the complaint to
the Attorney General of the United States and to the Admin-
istrator of the Environmental Protection Agency.
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APPENDI X |

42 U.S.C. §9622
8§ 9622. Settlements
(a) Authority to enter into agreements

The President, in his discretion, may enter into an agree-
ment with any person (including the owner or operator of the
facility from which a release or substantial threat of release
emanates, or any other potentially responsible person), to
perform any response action (including any action described
in section 9604(b) of thistitle) if the President determines that
such action will be done properly by such person. Whenever
practicable and in the public interest, as determined by the
President, the President shall act to facilitate agreements
under this section that are in the public interest and consistent
with the National Contingency Plan in order to expedite
effective remedia actions and minimize litigation. If the
President decides not to use the procedures in this section, the
President shall notify in writing potentially responsible par-
ties at the facility of such decision and the reasons why use of
the procedures is inappropriate. A decision of the President
to use or not to use the procedures in this section is not
subject to judicial review.

(b) Agreements with potentially responsible parties
(1) Mixed funding

An agreement under this section may provide that the
President will reimburse the parties to the agreement from the
Fund, with interest, for certain costs of actions under the
agreement that the parties have agreed to perform but which
the President has agreed to finance. In any case in which the
President provides such reimbursement, the President shall
make all reasonable efforts to recover the amount of such
reimbursement under section 9607 of this title or under other
relevant authorities.
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(2) Reviewability

The President's decisions regarding the availability of
fund financing under this subsection shall not be subject to
judicial review under subsection (d) of this section.

(3) Retention of funds

If, as part of any agreement, the President will be carry-
ing out any action and the parties will be paying amounts to
the President, the President may, notwithstanding any other
provision of law, retain and use such amounts for purposes of
carrying out the agreement.

(4) Future obligation of Fund

In the case of a completed remedia action pursuant to an
agreement described in paragraph (1), the Fund shall be sub-
ject to an obligation for subsequent remedia actions at the
same facility but only to the extent that such subsequent
actions are necessary by reason of the failure of the original
remedial action. Such obligation shal be in a proportion
equal to, but not exceeding, the proportion contributed by the
Fund for the original remedial action. The Fund's obligation
for such future remedial action may be met through Fund
expenditures or through payment, following settlement or
enforcement action, by parties who were not signatories to the
original agreement.

(c) Effect of agreement
(1) Liability

Whenever the President has entered into an agreement
under this section, the liability to the United States under this
chapter of each party to the agreement, including any future
liability to the United States, arising from the release or
threatened release that is the subject of the agreement shall be
limited as provided in the agreement pursuant to a covenant
not to sue in accordance with subsection (f) of this section. A
covenant not to sue may provide that future liability to the
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United States of a settling potentially responsible party under
the agreement may be limited to the same proportion as that
established in the origina settlement agreement. Nothing in
this section shall limit or otherwise affect the authority of any
court to review in the consent decree process under sub-
section (d) of this section any covenant not to sue contained
in an agreement under this section. In determining the extent
to which the liability of parties to an agreement shall be
limited pursuant to a covenant not to sue, the President shall
be guided by the principle that a more complete covenant not
to sue shall be provided for a more permanent remedy
undertaken by such parties.

(2) Actions against other persons

If an agreement has been entered into under this section,
the President may take any action under section 9606 of this
title against any person who is not a party to the agreement,
once the period for submitting a proposa under subsection
(e)(2)(B) of this section has expired. Nothing in this section
shall be construed to affect either of the following:

(A) Theliability of any person under section 9606 or
9607 of this title with respect to any costs or damages which
are not included in the agreement.

(B) The authority of the President to maintain an ac-
tion under this chapter against any person who is not a party
to the agreement.

(d) Enforcement
(1) Cleanup agreements
(A) Consent decree

Whenever the President enters into an agreement un-
der this section with any potentially responsible party with
respect to remedial action under section 9606 of this title,
following approval of the agreement by the Attorney Generad,
except as otherwise provided in the case of certain admin-
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istrative settlements referred to in subsection (g) of this sec-
tion, the agreement shall be entered in the appropriate United
States district court as a consent decree. The President need
not make any finding regarding an imminent and substantial
endangerment to the public health or the environment in
connection with any such agreement or consent decree.

(B) Effect

The entry of any consent decree under this subsection
shall not be construed to be an acknowledgment by the parties
that the release or threatened release concerned constitutes an
imminent and substantial endangerment to the public health
or welfare or the environment. Except as otherwise provided
in the Federal Rules of Evidence, the participation by any
party in the process under this section shall not be considered
an admission of liability for any purpose, and the fact of such
participation shall not be admissible in any judicial or admin-
istrative proceeding, including a subsequent proceeding under
this section.

(C) Structure

The President may fashion a consent decree so that
the entering of such decree and compliance with such decree
or with any determination or agreement made pursuant to this
section shall not be considered an admission of liability for
any purpose.

(2) Public participation
(A) Filing of proposed judgment

At least 30 days before a final judgment is entered un-
der paragraph (1), the proposed judgment shall be filed with
the court.

(B) Opportunity for comment

The Attorney Genera shall provide an opportunity to
persons who are not named as parties to the action to com-
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ment on the proposed judgment before its entry by the court
asafina judgment. The Attorney General shall consider, and
file with the court, any written comments, views, or allega
tions relating to the proposed judgment. The Attorney Gen-
eral may withdraw or withhold its consent to the proposed
judgment if the comments, views, and allegations concerning
the judgment disclose facts or considerations which indicate
that the proposed judgment is inappropriate, improper, or
inadequate.

(3) 9604(b) agreements

Whenever the President enters into an agreement under
this section with any potentially responsible party with re-
spect to action under section 9604(b) of this title, the Presi-
dent shall issue an order or enter into a decree setting forth
the obligations of such party. The United States district court
for the district in which the release or threatened release
occurs may enforce such order or decree.

(e) Specia notice procedures
(1) Notice

Whenever the President determines that a period of ne-
gotiation under this subsection would facilitate an agreement
with potentially responsible parties for taking response action
(including any action described in section 9604(b) of this
title) and would expedite remedia action, the President shall
so notify al such parties and shall provide them with infor-
mation concerning each of the following:

(A) The names and addresses of potentially respons-
ible parties (including owners and operators and other persons
referred to in section 9607(a) of this title), to the extent such
information is available.

(B) To the extent such information is available, the
volume and nature of substances contributed by each poten-
tially responsible party identified at the facility.
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(C) A ranking by volume of the substances at the
facility, to the extent such information is available.

The President shall make the information referred to
in this paragraph available in advance of notice under this
paragraph upon the request of a potentially responsible party
in accordance with procedures provided by the President.
The provisions of subsection (e) of section 9604 of this title
regarding protection of confidential information apply to
information provided under this paragraph. Disclosure of
information generated by the President under this section to
persons other than the Congress, or any duly authorized Com-
mittee thereof, is subject to other privileges or protections
provided by law, including (but not limited to) those
applicable to attorney work product. Nothing contained in
this paragraph or in other provisions of this chapter shall be
construed, interpreted, or applied to diminish the required
disclosure of information under other provisions of this or
other Federal or State laws.

(2) Negotiation
(A) Moratorium

Except as provided in this subsection, the President
may not commence action under section 9604(a) of this title
or take any action under section 9606 of thistitle for 120 days
after providing notice and information under this subsection
with respect to such action. Except as provided in this sub-
section, the President may not commence a remedial inves-
tigation and feasibility study under section 9604(b) of this
title for 90 days after providing notice and information under
this subsection with respect to such action. The President
may commence any additional studies or investigations au-
thorized under section 9604(b) of this title, including reme-
dia design, during the negotiation period.
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(B) Proposals

Persons receiving notice and information under para-
graph (1) of this subsection with respect to action under
section 9606 of this title shall have 60 days from the date of
receipt of such notice to make a proposal to the President for
undertaking or financing the action under section 9606 of this
title. Persons receiving notice and information under para-
graph (1) of this subsection with respect to action under
section 9604(b) of this title shall have 60 days from the date
of receipt of such notice to make a proposal to the President
for undertaking or financing the action under section 9604(b)
of thistitle.

(C) Additional parties

If an additional potentially responsible party is iden-
tified during the negotiation period or after an agreement has
been entered into under this subsection concerning a release
or threatened release, the President may bring the additional
party into the negotiation or enter into a separate agreement
with such party.

(3) Preliminary alocation of responsibility
(A) Ingenera

The President shall develop guidelines for preparing
nonbinding preliminary allocations of responsibility. In de-
veloping these guidelines the President may include such
factors as the President considers relevant, such as: volume,
toxicity, mobility, strength of evidence, ability to pay, liti-
gative risks, public interest considerations, precedential value,
and inequities and aggravating factors. When it would expe-
dite settlements under this section and remedial action, the
President may, after completion of the remedia investigation
and feasibility study, provide a nonbinding preliminary allo-
cation of responsibility which allocates percentages of the
total cost of response among potentialy responsible parties at
the facility.
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(B) Collection of information

To collect information necessary or appropriate for
performing the allocation under subparagraph (A) or for oth-
erwise implementing this section, the President may by
subpoena require the attendance and testimony of witnesses
and the production of reports, papers, documents, answers to
guestions, and other information that the President deems
necessary. Witnesses shall be paid the same fees and mileage
that are paid witnesses in the courts of the United States. In
the event of contumacy or failure or refusal of any person
to obey any such subpoena, any district court of the United
States in which venue is proper shall have jurisdiction to
order any such person to comply with such subpoena. Any
failure to obey such an order of the court is punishable by the
court as a contempt thereof.

(C) Effect

The nonbinding preliminary allocation of responsi-
bility shall not be admissible as evidence in any proceeding,
and no court shall have jurisdiction to review the nonbinding
preliminary allocation of responsibility. The nonbinding pre-
l[iminary alocation of responsibility shall not constitute an
apportionment or other statement on the divisibility of harm
or causation.

(D) Costs

The costs incurred by the President in producing the
nonbinding preliminary allocation of responsibility shall be
reimbursed by the potentially responsible parties whose offer
is accepted by the President. Where an offer under this sec-
tion is not accepted, such costs shall be considered costs of
response.

(E) Decision to regject offer

Where the President, in his discretion, has provided a
nonbinding preliminary alocation of responsibility and the
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potentially responsible parties have made a substantial offer
providing for response to the President which he rejects, the
reasons for the reection shall be provided in a written ex-
planation. The President’s decision to reect such an offer
shall not be subject to judicial review.

(4) Failureto propose

If the President determines that a good faith proposal for
undertaking or financing action under section 9606 of this
title has not been submitted within 60 days of the provision of
notice pursuant to this subsection, the President may there-
after commence action under section 9604(a) of this title or
take an action against any person under section 9606 of this
title. If the President determines that a good faith proposal
for undertaking or financing action under section 9604(b) of
this title has not been submitted within 60 days after the
provision of notice pursuant to this subsection, the President
may thereafter commence action under section 9604(b) of
thistitle.

(5) Significant threats

Nothing in this subsection shall limit the President’s au-
thority to undertake response or enforcement action regard-
ing a significant threat to public health or the environment
within the negotiation period established by this subsection.

(6) Inconsistent response action

When either the President, or a potentialy responsible
party pursuant to an administrative order or consent decree
under this chapter, has initiated a remedial investigation and
feasibility study for a particular facility under this chapter, no
potentially responsible party may undertake any remedial
action at the facility unless such remedial action has been
authorized by the President.
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(f) Covenant not to sue

(1) Discretionary covenants

The President may, in his discretion, provide any person
with a covenant not to sue concerning any liability to the
United States under this chapter, including future liability,
resulting from a release or threatened release of a hazardous
substance addressed by aremedial action, whether that action
isonsite or offsite, if each of the following conditions is met:

(A) The covenant not to sueisin the public interest.

(B) The covenant not to sue would expedite response
action consistent with the National Contingency Plan under
section 9605 of thistitle.

(C) The person is in full compliance with a consent
decree under section 9606 of this title (including a consent
decree entered into in accordance with this section) for
response to the release or threatened rel ease concerned.

(D) The response action has been approved by the
President.

(2) Specia covenants not to sue

In the case of any person to whom the President is au-
thorized under paragraph (1) of this subsection to provide a
covenant not to sue, for the portion of remedial action—

(A) which involves the transport and secure dispo-
sition offsite of hazardous substances in afacility meeting the
requirements of sections 6924(c), (d), (e), (f), (g), (m), (0),
(p), (u), and (v) and 6925(c) of this title, where the President
has rejected a proposed remedial action that is consistent with
the National Contingency Plan that does not include such off-
site disposition and has thereafter required offsite disposition;
or

(B) which involves the treatment of hazardous sub-
stances so as to destroy, eliminate, or permanently immo-
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bilize the hazardous constituents of such substances, such
that, in the judgment of the President, the substances no
longer present any current or currently foreseeable future
significant risk to public health, welfare or the environment,
no byproduct of the treatment or destruction process presents
any significant hazard to public health, welfare or the envi-
ronment, and all byproducts are themselves treated, de-
stroyed, or contained in a manner which assures that such
byproducts do not present any current or currently foreseeable
future significant risk to public health, welfare or the environ-
ment, the President shall provide such person with a covenant
not to sue with respect to future liability to the United States
under this chapter for a future release or threatened rel ease of
hazardous substances from such facility, and a person pro-
vided such covenant not to sue shall not be liable to the
United States under section 9606 or 9607 of this title with
respect to such release or threatened release at a future time.

(3) Requirement that remedial action be completed

A covenant not to sue concerning future liability to the
United States shall not take effect until the President certifies
that remedial action has been completed in accordance with
the requirements of this chapter at the facility that is the
subject of such covenant.

(4) Factors

In assessing the appropriateness of a covenant not to sue
under paragraph (1) and any condition to be included in a
covenant not to sue under paragraph (1) or (2), the President
shall consider whether the covenant or condition is in the
public interest on the basis of such factors as the following:

(A) The effectiveness and reliability of the remedy, in
light of the other alternative remedies considered for the
facility concerned.

(B) The nature of the risks remaining at the facility.
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(C) The extent to which performance standards are
included in the order or decree.

(D) The extent to which the response action provides
a complete remedy for the facility, including a reduction in
the hazardous nature of the substances at the facility.

(E) The extent to which the technology used in the
response action is demonstrated to be effective.

(F) Whether the Fund or other sources of funding
would be available for any additional remedia actions that
might eventually be necessary at the facility.

(G) Whether the remedial action will be carried out,
in whole or in significant part, by the responsible parties
themselves.

(5) Satisfactory performance

Any covenant not to sue under this subsection shall be
subject to the satisfactory performance by such party of its
obligations under the agreement concerned.

(6) Additional condition for future liability

(A) Except for the portion of the remedial action
which is subject to a covenant not to sue under paragraph (2)
or under subsection (g) of this section (relating to de minimis
settlements), a covenant not to sue a person concerning future
liability to the United States shall include an exception to the
covenant that allows the President to sue such person con-
cerning future liability resulting from the release or threat-
ened release that is the subject of the covenant where such
liability arises out of conditions which are unknown at the
time the President certifies under paragraph (3) that remedial
action has been completed at the facility concerned.

(B) In extraordinary circumstances, the President may
determine, after assessment of relevant factors such as those
referred to in paragraph (4) and volume, toxicity, mobility,
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strength of evidence, ability to pay, litigative risks, public
interest considerations, precedential value, and inequities and
aggravating factors, not to include the exception referred to in
subparagraph (A) if other terms, conditions, or requirements
of the agreement containing the covenant not to sue are suffi-
cient to provide al reasonable assurances that public health
and the environment will be protected from any future
releases at or from the facility.

(C) The President is authorized to include any provi-
sions alowing future enforcement action under section 9606
or 9607 of this title that in the discretion of the President are
necessary and appropriate to assure protection of public
health, welfare, and the environment.

(g) De minimis settlements
(1) Expedited fina settlement

Whenever practicable and in the public interest, as deter-
mined by the President, the President shall as promptly as
possible reach afinal settlement with a potentialy responsible
party in an administrative or civil action under section 9606
or 9607 of this title if such settlement involves only a minor
portion of the response costs at the facility concerned and, in
the judgment of the President, the conditions in either of the
following subparagraph (A) or (B) are met:

(A) Both of the following are minimal in comparison
to other hazardous substances at the facility:

(i) The amount of the hazardous substances
contributed by that party to the facility.

(i) The toxic or other hazardous effects of the
substances contributed by that party to the facility.

(B) The potentially responsible party—

(i) isthe owner of the rea property on or in which
the facility islocated;
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(i) did not conduct or permit the generation, trans-
portation, storage, treatment, or disposal of any hazardous
substance at the facility; and

(i) did not contribute to the release or threat of
release of a hazardous substance at the facility through any
action or omission.

This subparagraph (B) does not apply if the poten-
tially responsible party purchased the real property with
actua or constructive knowledge that the property was used
for the generation, transportation, storage, treatment, or
disposal of any hazardous substance.

(2) Covenant not to sue

The President may provide a covenant not to sue with
respect to the facility concerned to any party who has entered
into a settlement under this subsection unless such a covenant
would be inconsistent with the public interest as determined
under subsection (f) of this section.

(3) Expedited agreement

The President shall reach any such settlement or grant
any such covenant not to sue as soon as possible after the
President has available the information necessary to reach
such a settlement or grant such a covenant.

(4) Consent decree or administrative order

A settlement under this subsection shall be entered as a
consent decree or embodied in an administrative order setting
forth the terms of the settlement. In the case of any facility
where the total response costs exceed $500,000 (excluding
interest), if the settlement is embodied as an administrative
order, the order may be issued only with the prior written
approva of the Attorney General. If the Attorney General or
his designee has not approved or disapproved the order within
30 days of this referral, the order shall be deemed to be
approved unless the Attorney General and the Administrator



157a

have agreed to extend the time. The district court for the
district in which the release or threatened release occurs may
enforce any such administrative order.

(5) Effect of agreement

A party who has resolved its liability to the United States
under this subsection shall not be liable for claims for con-
tribution regarding matters addressed in the settlement. Such
settlement does not discharge any of the other potentially
responsible parties unless its terms so provide, but it reduces
the potentia liability of the others by the amount of the
settlement.

(6) Settlementswith other potentialy responsible parties

Nothing in this subsection shall be construed to affect
the authority of the President to reach settlements with other
potentially responsible parties under this chapter.

(7) Reduction in settlement amount based on limited
ability to pay

(A) Ingenerd

The condition for settlement under this paragraph is
that the potentially responsible party is a person who demon-
strates to the President an inability or a limited ability to pay
response Costs.

(B) Considerations

In determining whether or not a demonstration is made
under subparagraph (A) by a person, the President shall take
into consideration the ability of the person to pay response
costs and still maintain its basic business operations, includ-
ing consideration of the overall financial condition of the
person and demonstrable constraints on the ability of the
person to raise revenues.
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(C) Information

A person requesting settlement under this paragraph
shall promptly provide the President with all relevant infor-
mation needed to determine the ability of the person to pay
response Ccosts.

(D) Alternative payment methods

If the President determines that a person is unable to
pay its total settlement amount at the time of settlement, the
President shall consider such alternative payment methods as
may be necessary or appropriate.

(8) Additional conditions for expedited settlements
(A) Waliver of claims

The President shall require, as a condition for settle-
ment under this subsection, that a potentially responsible
party waive al of the claims (including a claim for contribu-
tion under this chapter) that the party may have against other
potentially responsible parties for response costs incurred
with respect to the facility, unless the President determines
that requiring awaiver would be unjust.

(B) Failureto comply

The President may decline to offer a settlement to a
potentially responsible party under this subsection if the
President determines that the potentially responsible party has
failed to comply with any request for access or information or
an administrative subpoena issued by the President under this
chapter or has impeded or is impeding, through action or
inaction, the performance of a response action with respect to
the facility.

(C) Responsibility to provide information and access

A potentialy responsible party that enters into a set-
tlement under this subsection shall not be relieved of the
responsibility to provide any information or access requested
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in accordance with subsection (€)(3)(B) of this section or
section 9604(e) of thistitle.

(9) Basisof determination

If the President determines that a potentially responsible
party is not eigible for settlement under this subsection, the
President shall provide the reasons for the determination in
writing to the potentialy responsible party that requested a
settlement under this subsection.

(10) Notification

As soon as practicable after receipt of sufficient infor-
mation to make a determination, the President shall notify
any person that the President determines is eligible under
paragraph (1) of the person’s dligibility for an expedited set-
tlement.

(11) Nojudicia review

A determination by the President under paragraph (7),
(8), (9), or (10) shall not be subject to judicial review.

(12) Notice of settlement

After a settlement under this subsection becomes final
with respect to a facility, the President shall promptly notify
potentially responsible parties at the facility that have not
resolved their liability to the United States of the settlement.

(h) Cost recovery settlement authority
(1) Authority to settle

The head of any department or agency with authority to
undertake a response action under this chapter pursuant to the
national contingency plan may consider, compromise, and
settle a claim under section 9607 of this title for costs in-
curred by the United States Government if the claim has not
been referred to the Department of Justice for further action.
In the case of any facility where the total response costs
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exceed $500,000 (excluding interest), any claim referred to in
the preceding sentence may be compromised and settled only
with the prior written approval of the Attorney General.

(2) Useof arbitration

Arbitration in accordance with regulations promulgated
under this subsection may be used as a method of settling
claims of the United States where the total response costs for
the facility concerned do not exceed $500,000 (excluding
interest). After consultation with the Attorney General, the
department or agency head may establish and publish regu-
lations for the use of arbitration or settlement under this
subsection.

(3) Recovery of claims

If any person fails to pay a claim that has been settled
under this subsection, the department or agency head shall
request the Attorney Genera to bring a civil action in an
appropriate district court to recover the amount of such claim,
plus costs, attorneys’ fees, and interest from the date of the
settlement. In such an action, the terms of the settlement
shall not be subject to review.

(4) Claimsfor contribution

A person who has resolved its liability to the United
States under this subsection shall not be liable for claims for
contribution regarding matters addressed in the settlement.
Such settlement shall not discharge any of the other poten-
tially liable persons unless its terms so provide, but it reduces
the potentia liability of the others by the amount of the
settlement.

(i) Settlement procedures
(1) Publication in Federal Register

At least 30 days before any settlement (including any
settlement arrived at through arbitration) may become final
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under subsection (h) of this section, or under subsection (g) of
this section in the case of a settlement embodied in an admin-
istrative order, the head of the department or agency which
has jurisdiction over the proposed settlement shall publish in
the Federal Register notice of the proposed settlement. The
notice shall identify the facility concerned and the parties to
the proposed settlement.

(2) Comment period

For a 30-day period beginning on the date of publication
of notice under paragraph (1) of a proposed settlement, the
head of the department or agency which has jurisdiction over
the proposed settlement shall provide an opportunity for per-
sons who are not parties to the proposed settlement to file
written comments relating to the proposed settlement.

(3) Consideration of comments

The head of the department or agency shall consider any
comments filed under paragraph (2) in determining whether
or not to consent to the proposed settlement and may with-
draw or withhold consent to the proposed settlement if such
comments disclose facts or considerations which indicate the
proposed settlement is inappropriate, improper, or inadequate.

() Natural resources
(1) Notification of trustee

Where a release or threatened release of any hazardous
substance that is the subject of negotiations under this section
may have resulted in damages to natural resources under the
trusteeship of the United States, the President shall notify the
Federal natural resource trustee of the negotiations and shall
encourage the participation of such trustee in the negotiations.

(2) Covenant not to sue

An agreement under this section may contain a covenant
not to sue under section 9607(a)(4)(C) of this title for dam-
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ages to natural resources under the trusteeship of the United
States resulting from the release or threatened release of
hazardous substances that is the subject of the agreement, but
only if the Federa natural resource trustee has agreed in
writing to such covenant. The Federal natural resource trus-
tee may agree to such covenant if the potentially responsible
party agrees to undertake appropriate actions necessary to
protect and restore the natural resources damaged by such
release or threatened release of hazardous substances.

(k) Section not applicable to vessels

The provisions of this section shall not apply to releases
from avessdl.

(1) Civil pendlties

A potentialy responsible party which is a party to an ad-
ministrative order or consent decree entered pursuant to an
agreement under this section or section 9620 of this title
(relating to Federal facilities) or which is a party to an
agreement under section 9620 of this title and which fails or
refuses to comply with any term or condition of the order,
decree or agreement shall be subject to a civil penalty in
accordance with section 9609 of thistitle.

(m) Applicability of general principles of law

In the case of consent decrees and other settlements under
this section (including covenants not to sue), no provision of
this chapter shall be construed to preclude or otherwise affect
the applicability of genera principles of law regarding the
setting aside or modification of consent decrees or other
settlements.
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886A (1979). Accord Pinal Creek Group, 118 F.3d at 1301-
03 (and cases cited therein); Matter of Reading, 115 F.3d at
1121; United Techs., 33 F.3d at 99; Amoco Qil Co., 889 F.2d
at 672.

ARC seeks to reapportion costs between PRPs, and accord-
ingly its claim is necessarily for contribution and is governed
by section 113(f).

C. The Second Circuit’s recent decision in Consolidated
Edison Co. of New York, Inc. v. UGI Utilities, Inc. does not
support ARC’s contribution theory and, in any event, that
decision is contrary to controlling authority in this Circuit and
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is unpersuasive. ARC relies on the Second Circuit’s recent
decision in Consolidated Edison Co. of New York, Inc. v. UGI
Utilities, Inc., 423 F.3d 90 (2d Cir. 2005). Br. 19-23. ARC
mistakenly claims that Consolidated Edison authorizes “con-
tribution claims by PRPs such as ARC.” Br. 27-28. In fact,
the Second Circuit decision squarely rejected the contribution
claim advanced by the plaintiff PRP because it had not
resolved its CERCLA liability under CERCLA section
113(H)(3)(B). 423 F.3d at 95-97. What the Second Circuit
actually held is that section 107(a)(4)(B) permits a PRP that
has not been sued or made to participate in an administrative
proceeding to bring a claim for recovery of all of its neces-
sary response costs from other PRPs. See 423 F.3d at 99-102
& n.9.%% That holding is contrary to Dico. ARC agrees that
Dico “held that CERCLA limits actions between PRPs to
contribution” and prohibits PRPs from bringing a “full cost
recovery” action. Br. at 16, 28. ARC has not argued that this
Court should reevaluate that aspect of Dico.? ARC agrees
that “[s]ettled precedent and common sense dictate that a PRP
that has some liability for response costs cannot hold another
party jointly and severally liable for 100% of the response
costs the PRP has incurred.” Br. 29. There is thus no need for
this Court to determine whether Consolidated Edison was
correctly decided because ARC has not asked the Court to
overrule Dico’s holding that one PRP cannot sue another for
full recovery of its response costs.

In any event, Consolidated Edison does not provide a per-
suasive basis for overruling Dico. The Second Circuit ac-

2 The defendants would have to file a counterclaim for contribution to
avoid paying all of the plaintiff PRP’s necessary costs. Id. at n.9.

1 We note that, if this Court were to reconsider that binding Circuit
authority, then it would also need to consider an additional matter that
Dico did not need to reach—whether section 107(a)(4)(B) would provide
a right of cost recovery to persons who have not received express
authorization to undertake CERCLA response activities.
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knowledged decisions of other courts of appeals holding that
claims for allocation of CERCLA liability between PRPs are
necessarily contribution claims and are governed by section
113(f), as well as its own decision in Bedford Affiliates v.
Sills, 156 F.3d 416 (2d Cir. 1998), that had reached the same
result. 423 F.3d at 99, 102-03. Nevertheless, the court in
Consolidated Edison concluded that those decisions were no
longer valid, primarily because of the Supreme Court’s state-
ment in Aviall that the cost recovery remedy provided by
section 107(a) and the contribution remedy provided by sec-
tion 113(f)(1) are ““clearly distinct.”” 423 F.3d at 99 (quoting
Aviall, 125 S. Ct. at 582 n.3).%

In fact, the courts of appeals decisions limiting PRPs to
contribution claims under section 113(f) recognized that the
remedies provided by that provision and section 107(a) are
distinct. E.g., New Castle County, 111 F.3d at 1120; Redwing
Carriers, 94 F.3d at 1496 n.7; United Techs., 33 F.3d at 100.
Nevertheless, those courts held that, of the two distinct reme-
dies, the appropriate remedy for allocation claims between
PRPs was a contribution claim governed by section 113(f).%
Aviall does not cast any doubt on the well-established princi-
ples underlying Dico and the other courts of appeals decisions
cited in Consolidated Edison. The argument that it does
incorrectly assumes that the courts of appeals disallowed
actions by private PRPs under section 107(a)(4)(B) only be-
cause they assumed that all private PRPs who had incurred
response costs could use 113(f) to seek contribution. Al-
though Aviall resolved the question whether a “volunteer”
PRP may seek contribution under section 113(f)(1), it did

%2 This undercuts ARC’s theory that sections 107(a)(4)(b) and 113(f)
provide overlapping, independent contribution remedies.

28 Unsurprisingly, the Second Circuit in Consolidated Edison acknow!-
edged that its interpretation of sections 107 and 113 conflicts with the
First Circuit’s decision in United Techs. and the Ninth Circuit’s decision
in Pinal Creek. 423 F.3d at 99-100, 103.
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nothing to change the fundamental assumption that underlies
the courts of appeals cases: that claims by private PRPs are
necessarily actions for contribution, which must be brought
using the express limited mechanisms that Congress provided
in section 113(f). Not only did the Supreme Court in Aviall
expressly decline to address the correctness of the then-
unanimous decisions by ten courts of appeals that a PRP
may not bring an action against another PRP under section
107(a)(4)(B), 125 S. Ct. at 585-86, nothing in the Court’s
analysis calls those decisions into question.

The Second Circuit’s ruling in Consolidated Edison is also
wrong because it frustrates the incentives provided by
Congress to encourage PRPs to promptly settle their liability
with EPA or a State. In Bedford Affiliates, the Second Circuit
noted that if it permitted PRPs to elect recovery under either
section 107(a) or 113(f)(1), “[a] recovering liable party would
readily abandon a § 113(f)(1) suit in favor of the substantially
more generous provisions of § 107(a).” 156 F.3d at 424. That
is precisely the incentive the Consolidated Edison ruling
creates. A PRP that has not been sued under section 106 or
107 would be better off not settling its liability with EPA or a
State so that it could claim to be a “volunteer” and sue under
the “substantially more generous provisions of § 107(a).”

Finally, the Second Circuit erred by reading section 107
(@)(4)(B) in isolation. In particular, the Second Circuit’s con-
struction is inconsistent with the contribution protection
provided by section 113(f)(2), 42 U.S.C. 9613(f)(2). As ex-
plained supra at 44, if a PRP were allowed to avoid section
113(f) and seek reimbursement solely under section 107
a)(4)(B) from a PRP that had settled earlier, it is at best
unclear whether section 113(f)(2) would afford contribution
protection to the settling party. See Matter of Reading, 115
F.3d at 1119. “[T]hat would throw a proverbial monkey
wrench into the works,” because “[c]onsent agreements would
no longer provide protection, and settling parties would have
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to endure additional rounds of litigation to apportion their
losses.” Id. Accordingly, the Second Circuit’s decision to
allow certain PRPs full recovery under section 107(a)(4)(B) is
inconsistent with CERCLA’s settlement scheme and should
be rejected here.



